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957 Filed in Open Court 

Dec 20 1950 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
(Grand Jury Impanelled November 7, 1950 and 
Sworn in November 8, 1950) 

December, 1950 

UNITED STATES OF AMERICA 

v. 

WALTER ELLSWORTH BREHM 
Grand Jury Criminal (Orig.) 

Criminal No. 1864—’50 
Count I 

Violation: Title 18, U. S. C., 1940 Ed. 

Section 208 

The Grand Jury presents: 

1. That at all times mentioned in this indictment the 
defendant Walter Ellsworth Brehm was the duly elected, 
qualified and acting Representative in the Congress of 
the United States from the Eleventh Congressional Dis¬ 
trict of the State of Ohio. 

2. That on or about the month of January, 1945, the 
defendant employed one Clara Soliday as a clerk in his 
office of Representative in Congress from said Eleventh 
District of the State of Ohio, in the House Office Build¬ 
ing, in Washington, in the District of Columbia, at a 
salary and compensation of $4,500. per annum and caused 
the said Clara Soliday to be placed on the payroll of his 
said office; that subsequently, on or about July 1, 1945, 
her compensation was increased to the amount of $5,070. 
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and again, on or about July 1,1947, increased to $6,357.78, 
both per annum; that the defendant caused the Disburs¬ 
ing Office and the Clerk of the House of Representatives 
of the Congress of the United States to disburse and 
pay by checks drawn on the Treasurer of the United 
States, to said Clara Soliday, each month during said 
period, the one-twelfth part of said several annual sala¬ 
ries, less retirement and withholding tax deductions, said 
monthly net salary payments ranging from $332.75 in 
February, 1945, to $442.01, in January, 1948. 

958 3. That said Clara Soliday was so employed as 

one of the office force of the defendant Represen¬ 
tative in Congress from January 10, 1945, through Janu¬ 
ary, 1948, and for all of that period, received from said 
Sergeant at Arms her monthly salary checks, in the 
amounts aforesaid. 

4. That on or about February 1, 1948, the defendant 
employed one Emma S. Craven as a clerk in his office of 
Representative in Congress from said Eleventh Ohio Dis¬ 
trict, in the House Office Building, in Washington, in the 
District of Columbia, at a salary and compensation of 
$6,357. per annum and caused the said Emma S. Craven 
to be placed on the payroll of his said office; tuat sub¬ 
sequently, on or about July 1, 1948, her compensation 
was increased to the amount of $6,687.72, per annum; 
that the defendant caused the Disbursing Office and the 
Clerk of the House of Representatives of the Congress 
of the United States, to disburse and pay by checks 
drawn on the Treasurer of the United States, to said 
Emma S. Craven, each month during said period, the 
one-twelfth part of said monthly salaries, less retirement 
and withholding tax deductions, said monthly net salary 
payments being $432.41, February, 1948 through June 
30, 1948, and $449.97, July 1, 1948 through December 31, 
1948. 
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5. That said Emma S. Craven was so employed as 
one of the office force of the defendant Representative in 
said Congress from February 1, 1948 through December 
31, 1948, and for all of that period, received from said 
Sergeant at Arms her monthly salary checks in the 
amounts aforesaid. 

6. That at and in the District of Columbia and within 
the jurisdiction of this Court, on or about the 23rd day 
of December, 1947, the defendant WALTER ELLS¬ 
WORTH BREHM did then and there unlawfully, directly 
and indirectly receive and was concerned in the receipt 
from one Clara Soliday, mentioned in paragraphs 2 and 
3 above, who was then and there an employee of the 
United States, being then and there employed as a clerk 
in defendant’s office as said Representative in Congress, 
of a contribution, in the sum and amount of $240. for 
the political purpose of assisting in the financing of the 
defendant’s campaign for re-election as such Represen¬ 
tative in Congress. 

959 Count II 

Violation: Title 18, U. S. C., 1940 Ed. 

Section 209 

And the Grand Jurors further present: 

1. All the allegations contained in paragraphs 1, 2, 
and 3, of the first count of this indictment are hereby 
incorporated in this count by reference thereto, as fully 
and effectually as if the same were here repeated in full. 

2. That at and in the District of Columbia and within 
the jurisdiction of this Court, on or about the 3rd day 
of February, 1948, the defendant WALTER ELLS¬ 
WORTH BREHM in a room occupied by the defendant 
Representative in Congress from said Eleventh District 
of Ohio, in the Old House Office Building of the Con¬ 
gress of the United States, in Washington, District of 



0 


Columbia, in the discharge of his official duties as such 
Representative in Congress, did then and there unlaw¬ 
fully receive from Clara Soliday, a contribution of money, 
to-wit the sum and amount of $140. for the political pur¬ 
pose of assisting in financing the defendant’s campaign 
for re-election as such Representative in Congress. 

Cowrit III 

Violation: Title 18, U. S. C., 1940 Ed. 

Section 208 

And the Grand Jurors further present: 

1. All the allegations contained in paragraphs 1, 4, 
and 5 of the first count of this indictment, are hereby 
incorporated in this count by reference thereto, as fully 
and effectually as if the same were here repeated in full. 

2. That at and in the District of Columbia and within 
the jurisdiction of this Court, on or about the 10th of 
March, 1948, the defendant WALTER ELLSWORTH 
BREHM did then and there unlawfully, directly and in¬ 
directly, receive and was concerned in the receipt from 

one Emma S. Craven, mentioned in paragraphs 
960 4 and 5 of the first count of this indictment, who 

was then and there an employee of the United States, 
being then and there employed as a clerk in defendant’s 
office as said Representative in Congress, of a contribu¬ 
tion, in the sum and amount of $200., for the political 
purpose of assisting in financing the defendant’s cam¬ 
paign for re-election as such Representative in Congress. 

Count IV 

Violation: Title 18, U. S. C., 1940 Ed. 

Section 208 

And the Grand Jurors further present: 

1. All the allegations contained in paragraphs 1, 4, 
and 5 of the first count of this indictment, are hereby 
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incorporated in this count by reference thereto, as fully 
and effectually as if the same were here repeated in full. 

2. That at and in the District of Columbia and within 
the jurisdiction of this Court, on or about the 10th day 
of April, 1948, the defendant WALTER ELLSWORTH 
BREHM did then and there unlawfully, directly and in¬ 
directly, receive and was concerned in the receipt from 
one Emma S. Craven, mentioned in paragraphs 4 and 5 
of the first count of this indictment, who was then and 
there an employee of the United States, being then and 
there employed as a clerk in defendant’s office as said 
Representative in Congress, of a contribution, in the sum 
and amount of $200., for the political purpose of assist¬ 
ing in financing the defendant’s campaign for re-election 
as such Representative in Congress. 

961 Count V 

Violation: Title 18, U. S. C., 1940 Ed. 

Section 208 

And the Grand Jurors further present: 

1. All the allegations contained in paragraphs 1, 4, 
and 5 of the first count of this indictment, are hereby 
incorporated in this count by reference thereto, as fully 
and effectually as if the same were here repeated in full. 

2. That at and in the District of Columbia and within 
the jurisdiction of this Court, on or about the 10th day 
of May, 1948, the defendant WALTER ELLSWORTH 
BREHM did then and there unlawfully, directly and in¬ 
directly receive and was concerned in the receipt from 
one Emma S. Craven, mentioned in paragraphs 4 and 5 
of the first count of this indictment, who was then and 
there an employee of the United States, being then and 
there employed as a clerk in defendant’s office as said 
Representative in Congress, of a contribution, in the sum 
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and amount of $200., for the political purpose of assist¬ 
ing in financing the defendant’s campaign for re-election 
as such Representative in Congress. 

Coimt VI 

Violation: Title 18, U. S. C., 1940 Ed. 

Section 208 

And the Grand Jurors further present: 

1. All the allegations contained in paragraphs 1, 4, 
and 5 of the first count of this indictment, are hereby 
incorporated in this count by reference thereto, as fully 
and effectually as if the same were here repeated in full. 

2. That at and in the District of Columbia and within 
the jurisdiction of this Court, on or about the 4th day 
of June, 1948, the defendant WALTER ELLSWORTH 
BREHM did then and there unlawfully, directly and 
indirectly, receive and was concerned in the receipt 

from one Emma S. Craven, mentioned in para- 
962 graphs 4 and 5 of the first count of this indict¬ 
ment, who was then and there an employee of the 
United States, being then and there employed as a clerk 
in defendant’s office as said Representative in Congress, 
of a contribution, in the sum and amount of $200., for 
the political purpose of assisting in financing the defend¬ 
ant’s campaign for re-election as such Representative 
in Congress. 


Conmt VII 

Violation: Title 18, U. S. C., 1940 Ed. 

Section 208 

And the Grand Jurors further present: 

1. All the allegations contained in paragraphs 1, 4, 
and 5 of the first count of this indictment, are hereby 
incorporated in this count by reference thereto, as fully 
and effectually as if the same were here repeated in full. 
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2. That at and in the District of Columbia and within 
the jurisdiction of this Court, on or about the 5th day 
of August, 194S, the defendant WALTER ELLSWORTH 
BREHM did then and there unlawfully, directly and in¬ 
directly, receive and was concerned in the receipt from 
one Emma S. Craven, mentioned in paragraphs 4 and 5 
of the first count of this indictment, who was then and 
there an employee of the United States, being then and 
there employed as a clerk in defendant’s office as 
963 said Representative in Congress, of a contribu¬ 
tion, in the sum and amount of $200., for the po¬ 
litical purpose of assisting in financing the defendant’s 
campaign for re-election as such Representative in Con¬ 
gress. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney in 
and for the District of Co¬ 
lumbia 

/s/ Ray Baker 
Ray Baker 

Assistant United States 
Attorney 

/s/ Arnold F. Shaw 
Arnold F. Shaw 
Special Assistant to the 
Attorney General 

/s/ Floyd J. Mattice 
Floyd J. Mattice 
Special Assistant to the 
Attorney General 

A True Bill: 

/s/ Geo. R. Hess 
Foreman 

• • • • 
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965 Filed Jan 22 1951 Harry M. Hull, Clerk 

Motion to Dismiss Indictment 

The defendant moves that the Indictment be dismissed 
on the following grounds: 

I. The language of the statutes upon which the In¬ 
dictment is based is vague, uncertain and indefinite in 
that it fails to establish an ascertainable standard of 
guilt, and the statutes accordingly are in violation of 
the 5th and 6th Amendments of the Constitution. 

II. The Grand Jury which returned the Indictment 
was not drawn, selected and impanelled in accordance 
with law because: 

(a) The names of the Grand Jurors serving on said 
Grand Jury were drawn and selected by two jury com¬ 
missioners rather than three, as required by law. 

(b) The two jury commissioners so drawing and se¬ 
lecting the said Grand Jury were not legally appointed 
and qualified in that: 

(1) Each had not taken the oath of office as pre¬ 
scribed by law. 

(2) The term of office for which each was appointed 
was not in accordance with law. 

966 (c) The Jury Commission was not a lawfully 
constituted and functioning body, because its mem¬ 
bers were not appointed in accordance with law. 

III. Of the Grand Jurors concurring in finding the 
Indictment, less than twelve were legally qualified, in 
that one was absent, and more than ten were either 
employees of the Federal or District Governments, or 
were not residents of the District of Columbia. 

IV. And other grounds as may be urged at the hear¬ 
ing on this Motion. 
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Because of the foregoing, defendant has been injured 
and prejudiced. 

Respectfully submitted, 

/s/ Leo A. Rover 
Leo A. Rover 

/s/ Clarence G. Pechacek 
Clarence G. Pechacek 


975 Filed Feb 20 1951 Harry M. Hull, Clerk 

Memorandum, 

Morris, J. The defendant has moved to dismiss the 
indictment upon the ground, among others, that the grand 
jury which returned the indictment was not drawn, se¬ 
lected and impanelled in accordance with the law, be¬ 
cause : 

(a) The names of the grand jurors serving on said 
grand jury were drawn and selected by two jury com¬ 
missioners rather than three, as required by law. 

(b) The two jury commissioners so drawing and se¬ 
lecting the said grand jury were not legally appointed 
and qualified in that: 

(1) Each had not taken the oath of office as pre¬ 
scribed by law. 

(2) The term of office for which each was appointed 
vras not in accordance with law. 

(c) The jury commission was not a lawfully consti¬ 
tuted and functioning body, because its members were 
not appointed in accordance with law. 

It appears that the grand jury in question was drawn 
and selected by Jury Commissioner Edward G. Bliss 
and Jury Commissioner Eunice B. Thomas. It further 
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appears that Jury C ommi ssioner Vincent Saccardi was 
unable to be present on October 4th, 1950, and October 
10th, 1950, at the time the grand jury was being selected 
and drawn, because of his serious illness, from which 
he died on October 24, 1950. On October 25, 1950, 
976 the Court appointed Frederick P. H. Siddons as 
jury commissioner for the unexpired term of Vin¬ 
cent Saccardi, deceased. It is urged that the two jury 
commissioners who drew and selected the grand jury in 
question were not properly appointed in that it was 
originally provided by statute that the first appointment 
should be for one, two and three years, and thereafter 
each commissioner should be appointed for a term of 
three years. The two jury commissioners were appointed 
for a term of three years and upon expiration of their 
terms were reappointed, the original act which did not 
permit reappointment having been amended so as to 
permit such reappointment. It is further complained 
that the two jury commissioners did not take an oath of 
office upon their reappointment. The two jury commis¬ 
sioners, upon their original appointment, did take oaths 
of office. They were legally qualified to act until their 
successors were appointed and qualified; no other per¬ 
sons have been appointed to succeed them. They were, 
therefore, legally appointed and qualified at the time 
they acted in drawing and selecting the grand jury here 
in question. I do not consider that the matters alleged 
in any way affect the validity of the grand jury or the 
indictment here involved. 

The other grounds for the motion to dismiss were not 
pressed upon the Court, as it was believed that decisions 
of the Supreme Court would preclude any action of this 
Court dismissing the indictment thereon. 

The motion to dismiss is denied. 

/s/ Jas. W. Morris, 

Judge. 


February 20, 1951. 
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969 Filed Feb 15 1951 Harry M. Hull, Clerk 

(Government Exhibit No. 1) 

• • • • 

DISTRICT OF COLUMBIA, ss: 

I, Edward G-. Bliss, being duly sworn, depose and say 
that I am a member of the Jury Commission for the Dis¬ 
trict of Columbia. On October 4 and October 10, 1950, 
Jury Commissioner Eunice B. Thomas and I drew the 
names of persons, twenty-three of whom later were mem¬ 
bers of the Grand Jury sworn on November 8, 1950. On 
October 4 and October 10, 1950, Jury Commissioner Vin¬ 
cent Saccardi was unable to be present because of his 
serious illness. He died on October 24, 1950. 

/s/ Edward G. Bliss. 

Subscribed and sworn to before me this 9th day of 
February, 1951. 

HARRY M. HULL, Clerk 
United States District Court 
for the District of Columbia 
By /s/ James N. Menendez, 

Deputy Clerk. 

• • • • 

970 Filed Feb 15 1951 Harry M. Hull, Clerk 

(Government Exhibit No. 2) 

I, EDWARD G. BLISS, do solemnly swear that I am 
a citizen of the United States actually residing in the 
District of Columbia; that I have been domiciled in said 
District for at least three years last past; that I am a 
freeholder in said District; that I am not engaged in the 
practice of the law and that I am not a party to any 
cause pending in the Courts of said District; 
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That I will support and defend the Constitution of 
the United States against all enemies, foreign and do¬ 
mestic; that I will bear true faith and allegiance to the 
same; that I take this obligation freely without any 
mental reservation or purpose of evasion; and that I 
will well and faithfully discharge the duties of the office 
of Jury Co mmi ssioner on which I am about to enter; 
So Help Me God. 

/s/ Edward G. Bliss 

Subscribed and sworn to before me this 25th day of 
April, A. D., 1945. 

/s/ Bolitha J. Laws 

Chief Justice 

• • • • 


\ 


(SEAL) 
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971 Filed Feb 19 1951 Harry M. Hull, Clerk 


Jury 

Term 




Commissioner 

Expires 

Appointments 




1920 



Edward Eynon, Jr. 

May 

20, 

1923 

Appointed for 3 years 

3 

Benjamin Shaw 

May 

20, 

1922 

“ “ 2 years 


Harry Bulkley 

May 

20, 

1921 

“ “ 1 year 





1921 



Edward Eynon, Jr. 

May 

20, 

1923 



Benjamin Shaw 

May 

20, 

1922 


1 

J. Harry Cunningham 

May 

20, 

1924 

Appointed for 3 years 






(Bulkley) 





1922 



Edward Eynon, Jr. 

May 

20, 

1923 



George M. Whitwell 

May 

20, 

1925 

Appointed 5/19/22 for 3 
Yrs. 

1 

B. F. Saul 

May 

20, 

1925 

Resigned 6/14/22—B. 


J. Harry Cunningham 

May 

20, 

1924 

F. Saul. Appointed for un¬ 
expired term 

(1 unex. 
term) 




192S 



Francis G. Addison 

May 

20, 

1926 

Appointed for 3 Yrs. 
(Eynon) 

1 

B. F. Saul 

May 

20, 

1925 



J. Harry Cunningham 

May 

20, 

1924 






19 2U 



Francis G. Addison 

May 

20, 

1926 

Cunningham resigned 

1 





2/11/24 

1 

B. F. Saul 

May 

20, 

1925 

Roland S. Robbins 


H. G. Johnson 




for unexpired term to 






5/20/24 Johnson for 3 years (1 unex. 





from 5/20/24 

term) 




1925 



Francis G. Addison 

May 

20, 

1926 



Wm. P. Benson 

May 

20, 

1928 

Appointed for 3 Yrs (Saul) 

1 

H. G. Johnson 

May 

20, 

1927 






1926 



J. H. Johnson, Jr. 

May 

20, 

1929 

Appointed for 3 Yrs 
(Addison) 

1 

Wm. P. Benson 

May 

20, 

1928 



H. G. Johnson 

May 

20, 

1927 
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972 Jury 
Commissioner 


James H. Gore 
Norval L. Burchell 
Edgar Morris 


Term 

Expires 


i 

Appointments 


1927 


May 20, 1929 10/21/27 resignation of 

May 20, 1928 Johnson and Benson; Gore 

May 20, 1930 and Burchell appointed for (2 unex. 

unexpired terms terms) 


1928 

James H. Gore May 20, 1929 

Norval L. Burchell May 20, 1928 (Held over) 

Edgar Morris May 20, 1930 

(Lester A. Barr appointed 3 years from 12/17/28 and order vacated 
Jan. 15, 1929) 

1929 


None 


James H. Gore 
Edgar Morris 
Lillian S. Pritchard 


James H. Gore 
Edgar Morris 
Lillian S. Pritchard 

Lillian S. Pritchard 
Edwin C. Graham 
Horace G. Smithy 


Isaac Gans 
Edwin C. Graham 
Horace G. Smithy 


Isaac Gans 
Edwin C. Graham 
Horace G. Smithy 

Adam A. Weschler 
Edwin C. Graham 
Horace G. Smithy 


May 20, 1929 
May 20, 1930 

Appointed 1/21/29 to 
succeed Burchell— No 
Term in order (#193 Vol. 3) 

1980 

May 20, 1929 (Held over) 

May 20, 1930 (Held over) ' None 


1981 

April 1, 1934 
April 1, 1934 


1982 

June 28, 1935 
April 1, 1934 
April 1, 1934 


Appointed 3 years begin- i 
ning 4/1/31 in place of 
Morris. 

Appointed 3 years beginning 
4/1/31 in place of Gore 

Appointed 3 years begin¬ 
ning 6/28/32 in place of 1 
Pritchard whose term has 
expired. (Prichard from 
1/21/29 to 6/28/32) 


1988 

June 28, 1935 
April 1, 1934 
April 1, 1934 

198b 

Feb. 12, 1937 Appointed 3 years begin- 
April 1, 1934 ning 2/12/34 in place of 
April 1, 1934 Gans, resigned. Gans' 
term expires 6/28/35 


None 
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Jury 

Commissioner 

Term 

Expires 

Appointments 

Ella H. West 

1985 

May 7, 1938 

Appointed 3 years for Gra¬ 


Wm. E. Pearson 

May 7, 1938 

ham, expired. 

2 

Adam A. Weschler 

Feb. 12, 1937 

Appointed 3 years for 


Ella H. West 

Wm. E. Pearson 

Adam A. Weschler 

1986 

May 7, 1938 
May 7, 1938 
Feb. 12, 1937 

Smithy expired. 

None 

Robert J. Cottrell 

1987 

June 25, 1940 

Appointed 3 years for 


Wm. E. Pearson 

May 7, 1938 

Weschler, expired 

1 

Ella H. West 

May 7, 1938 


) 

973 

Wm. H. Guthrie 

1988 

May 7, 1941 

Appointed 3 years for 


Robert J. Cottrell 

June 25, 1940 

Pearson, expired 

1 

Ella H. West 

May 7, 1938 

(Held over) 


W'm. M. Guthrie 

Eunice B. Thomas 

1989 

May 7, 1941 
June 23, 1942 

Appointed for 3 years 

2 

Lee Combs 

Nov. 20, 1942 

6/23/39 for West, expired 


1 

1 

1 

1 

1 

Wm. M. Guthrie 

Eunice B. Thomas 

mo 

May 7, 1941 
June 23, 1942 

(West 5/7/35 - 6/23/39). 
Appointed 3 years 11/20/39 
for Wm. H. Stewart, re¬ 
signed; 1/9/39 Wm. M. 
Stewart for Robt. J. Cot¬ 
trell, resigned. 

None 

Lee Combs 

(Wm. C. Hanson ) 

Nov. 20, 1942 
191*1 

May 7, 1944 

Appointed for 3 years, re¬ 


(Adam A. Weschler) 

May 7, 1944 

signed 9/5/41 - Adam A. 


Eunice B. Thomas 

June 23, 1942 

Weschler for unexpired 

(1 unex. 

Lee Combs 

Nov. 20, 1942 

term 

term) 

Ella H. West 

191*2 

June 23, 1945 

Appointed for 3 years for 

2 

Adam A. Weschler 

May 7, 1944 

Thomas, expired 


Archibald McLachlen 

Nov. 20, 1945 

Appointed for 3 years for 




Combs, expired 






Jury 

Commissioner 

Ella H. West 
Adam A. Weschler 
Archibald McLachlen 

Ella H. West 
Vincent Saccardi 
Archibald McLachlen 

Eunice B. Thomas 
Edward G. Bliss 
Vincent Saccardi 

974 

Eunice B. Thomas 
Edward G. Bliss 
Vincent Saccardi 

Eunice B. Thomas 
Edward G. Bliss 
Vincent Saccardi 


Eunice B. Thomas 
Edward G. Bliss 
Vincent Saccardi 


Eunice B. Thomas 
Edward G. Bliss 
Vincent Saccardi 

(Vincent Saccardi 
(Frederick P. H. Siddons 
Edward G. Bliss 
Eunice G. Thomas 


Term 

Expires Appointments 

1943 

June 23, 1945 

May 7, 1944 None 

Nov. 20, 1945 

19U 

June 23, 1945 

May 17, 1947 Appointed 3 years for 1 
Nov. 20, 1945 Weschler, expired 

1945 

June 23, 1948 Appointed 3 years for 
April 25, 1948 West, expired. 2 

May 17, 1947 Appointed 3 years for Mc¬ 
Lachlen, resigned 

1946 

June 23, 1948 

April 25, 1948 None 

May 17, 1947 

1947 

June 23, 1948 

April 25, 1948 1 

May 17, 1947 Appointed for 3 years 
5/17/50 

1948 

June 23, 1948 Appointed for 3 years 
April 25, 1948 beginning 6/24/48 
May 17, 1950 Appointed for 3 years 
beginning 4/29/48 

1949 

June 24, 1951 

April 29, 1951 None 

May 17, 1950 


1950 

May 17, 1953) Appointed for 3 years; 
May 17, 1953) 10/25/50 appointed for un- 
April 29, 1951 expired term of Saccardi 
June 24, 1951 


(1 unex. 
term) 
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978 Filed Apr 6 1951 Harry M. Hull, Clerk 

Bill of Particulars 

Comes now the United States, plaintiff in the above 
entitled cause and submits this Bill of Particulars, as 
prayed for by the defendant: 

(1) The defendant requested information as to whom 
the alleged payments of money were made. The Govern¬ 
ment states that the contributions of money were re¬ 
ceived by the defendant. 

(2) The defendant requested information as to in 
what form the alleged payments were made, whether in 
cash, check, or other form. The Government states that 
the contributions of money were received by the defend¬ 
ant in cash. 

(3) The defendant requested information as to whether 
it is contended, in reference to all of the Counts of the 
Indictment, except Count 2, that he directly received the 
alleged payments or indirectly received the same, or was 
concerned in the receipt of same. The Government states 
that it contends that the defendant directly received the 
contributions mentioned in the indictment and not through 
an intermediary person or by mail. The Government 
further states that there may be proof, by way of the 
defendant’s admissions that the contributions made by 

one Emma S. Craven were, at the defendant’s di- 

979 rection, placed in a file cabinet or drawer in the 
defendant’s private office in the House Office Build¬ 
ing, to which file cabinet or drawer the defendant held 
the key. 

(4) The defendant requested information as to: “If 
it is contended that the defendant was 1 concerned in the 
receipt’ of the alleged money as to all of the Counts of 
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the Indictment, except Count 2, in what way was he so 
‘concerned’.” The Government states that it does con¬ 
tend that the defendant was concerned in the receipt of 
the alleged money and further states that the proof will 
show that he arranged for the receipt of the contributions 
mentioned in the indictment and that pursuant to such 
arrangement, he received the money. 

Respectfully submitted, 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

/s/ Raymond E. Baker 
Ray Baker 

Assistant United States 
Attorney 

/s/ Floyd J. Mattice 
Floyd J. Mattice 
Special Assistant to the 
Attorney General 

# * * * 

980 Filed Apr 18 1951 Harry M. Hull, Clerk 

Information in the Nature of a Bill of Particulars on 
Similar Offenses Prior to Those Alleged in the 

Indictment 

The Government asserts that on or about the end of 
January 1945, Clara Soliday turned over to the defend¬ 
ant the sum of $100.00. 

That from the period of February 1, 1945, to July 31, 
1945, inclusive, Clara Soliday turned over to the defend¬ 
ant on the payday of each included month, the sum of 
$150.00. 
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The Government asserts that from the period com¬ 
mencing July 1, 1945, to December 31, 1945, Clara Soli- 
dav turned over to the defendant on the payday* of each 
included month, the sum of $175.00. 

The Government asserts that from the period com¬ 
mencing January 1, 1946, to June 30, 1946, Clara Soliday 
turned over to the defendant on the payday of each 
included month, the sum of $180.00. 

The Government asserts that from the period com¬ 
mencing July 1, 1946, to November 30, 1947, Clara Soli¬ 
day turned over to the defendant on the payday of each 
included month, the sum of $240.00. 

The Government asserts that all of the above monies 
were turned over to the defendant in the District of 
Columbia other than the occasions when the defendant 
was in the state of Ohio. All monies turned over to the 
defendant were in cash. 

Respectfully submitted, 

/s/ Floyd J. Mattice 
Floyd J. Mattice 
Special Assistant to the 
Attorney General 

/s/ Raymond E. Baker 
Raymond E. Baker 
Assistant United States 
Attorney 

• # • • 

981 Filed Apr 18 1951 Harry M. Hull, Clerk 

Additional Information in tine Nature of a Bill of Par¬ 
ticulars Respecting Similar Offenses Prior to 
Those Alleged in the Indictment 

The Government further asserts that the amounts of 
cash turned over to the defendant by Clara Soliday, 
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together with the dates on which the same were turned 
over, are as follows: 


District <t>f 


District of 
Columbia 


District of 
Columbia 


February 

1, 

1945—$100. 

July 

31, 

1946—$240. 

Columbia 


44 

28, 

4 i 

150. 

August 

30, 

44 

240. 



March 

31, 

11 

150. 

September 30, 

44 

240. 

Mailed to 

al: a 


April 

30, 

44 

150. 

October 

31, 

44 

240. 


May 

31, 

44 

150. 

November 

29, 

44 

240. 

Ohio 


June 

SO, 

44 

150. 

December 

20, 

44 

240.. 



July 

31, 

44 

150. 

January 

31, 

1947 

240. 



August 

31, 

44 

175. 

February 

28, 

44 

240. 



September 29, 

44 

175. 

April 

1, 

44 

240. 

District c 

f 

October 

31, 

44 

175. 

44 

30, 

44 

240. 

Columbia 


November 

30, 

44 

175. 

May 

29, 

44 

240. 



December 

20, 

44 

175. 

June 

30, 

44 

240.. 



January 

31, 

1946 

180. 

July 

31, 

44 

240. 



February 

28, 

44 

180. 

August 

29, 

44 

240. 



March 

29, 

44 

180. 

September 30, 

44 

240. 

Mailed to 


April 

30, 

44 

180. 

October 

31, 

44 

240. 

Ohio 


May 

31, 

44 

180. 

November 

28, 

44 

240. 



June 

28, 

44 

180. 








Respectfully submitted, 

/s/ Floyd J. Mattice 
Floyd J. Mattice 
Special Assistant to the 
Attorney General 

/s/ Raymond E. Baker 
Raymond E. Baker 
Assistant United States 
Attorney 

Legend: 

The bracketed items above marked District of Columbia are of 
cash turned over to the defendant in the District of Columbia by 
Clara Soliday. The bracketed items marked Mailed to Ohio are 
of cash mailed to the defendant in Ohio, all of the items mailed 
by Clara Soliday except that for August 29, 1947, which was 
mailed to the defendant in Ohio by Margaret Hizer at Clara Sob- 
day’s direction. Margaret Hizer is Clara Soliday’s daughter. 

* * • • 
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Defendant's Request for Instruction 
No. 10 


The jury is instructed that as to Counts 3 to 7, inclu¬ 
sive, that if it should find that the money was contributed 
by Emma S. Craven for the Republican Party, or any 
political committee thereof, that even though the money 
was not returned to the said Emma S. Craven its ver¬ 
dict should nevertheless be for the defendant. 

Denied. 

* # • • 

993 Defendant's Request for Instruction- 

No. 11 

The jury is instructed that even though it should find 
beyond a reasonable doubt that the contributions men¬ 
tioned in any of the counts of the Indictment were re¬ 
ceived by the defendant, before it can convict the de¬ 
fendant it must in addition find beyond a reasonable 
doubt that the contributions were given and received 
upon an agreement between the giver and the defendant 
that they were being given, received, and were to be 
used for the political purpose of assisting in the financ¬ 
ing of the defendant’s campaign for reelection as a 
Representative in the Congress of the United States; 
and if the jury is not so convinced beyond a reasonable 
doubt, or if it has a doubt as to whether such an agree¬ 
ment existed or not then it is its duty to acquit the 
defendant. 

Denied. 
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1012 Filed Jun 20 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant: Walter Ellsworth 
Brehm, 110 Maryland Avenue, N. E., Washington, D. C. 

Name and address of appellant’s attorney: Leo A. 
Rover and Clarence G. Pechacek, 206 Southern Building, 
Washington 5, D. C. 

Offense: Violations of Section 208, Title 18, U. S. C., 
1940 Ed. 

Concise statement of judgment or order, giving date, 
and any sentence: 

Judgment of Conviction dated June 11, 1941, imposed 
sentence as follows: $5,000.00 fine and imprisonment of 
5 to 15 months, which imprisonment was suspended and 
defendant was placed on probation. 

Name of institution where now confined, if not on bail 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 


Appellant 
/s/ Leo A. Rover 

/s/ Clarence G. Pechacek 

Attorneys for Appellant. 

• • * * 


June 20, 1951 
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1011 Filed Jun 12 1951 Harry M. Hull, Clerk 

Judgment and Probation 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF 
DIVISION 

United States of America 
v. 

Walter E. Brehm 
No. 1864—50 

On this 11th day of June, 1951 came the attorney for 
the government and the defendant appeared in person 
and 1 by his counsel, Leo A. Rover, Esq. 

It Is Adjudged that the defendant has been convicted 
upon his plea of 2 not guilty and a verdict of guilty of 
the offense of Violation of T. 18 U S Code 1940 Ed. 
Sections 20S and 209 as charged 3 in counts 3, 4 ? 5, 6 
and 7 and the court having asked the defendant whether 
he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of 4 Five (5) months to Fifteen (15) months and Pay a 
fine of $5000.00. 

It Is Adjudged that 5 execution of said sentence be 
suspended insofar as the term of imprisonment is con¬ 
cerned only, and that the said defendant be placed on 
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probation in charge of the Probation Officer of the Court. 
It is further adjudged that the defendant be granted 
thirty days within which time to pay the said fine, which 
fine is to be paid under the supervision of the Probation 
Officer of the Court. 

/s/ Bumita Shelton Matthews, 

United States District Judge. 

• • • * 


1059 Filed Aug 22 1951 Harry M. Hull, Clerk 
Gov’t Ext. No. 17 for idntf. 

December 7, 1948 


Honorable Walter E. Brehm, M. C. 
Millersport, Ohio 

Dear Congressman Brehm: 


Because of the payroll changes during the year 1948 I 
thought it best to give you a complete itemized statement 
because the Republican Committee might wish to see it. 
Here goes! 


Base 

$2400 


Total 
11 mos. 


Gross per Mo. 

Tax 

Retir. 

Feb. 

$288.42 

$43.00 

$14.43 

Mar. 

288.42 

43.00 

14.43 

Apr. 

28S.42 

43.00 

14.43 

May 

288.42 

35.30 

14.43 

June 

288.42 

35.30 

14.43 

July 

315.92 

38.90 

18.96 

Aug. 

315.92 

38.90 

18.96 

Sept. 

315.92 

38.90 

18.96 

Oct. 

315.92 

38.90 

18.96 

Nov. 

315.92 

38.90 

18.96 

Dec. 

315.92 

38.90 

18.96 


3327.62 

433.00 

188.91 


Net on Amt. 

$2400 Received 
$230.99 $205.51 
230.99 205.51 

230.99 205.51 

238.69 222.41 

238.69 222.41 

258.06 239.97 

258.06 239.97 

258.06 239.97 

258.06 239.97 

258.06 249.97 

258.06 249.97 

_ _ i 

Difference 

2718.71 2501.17 $217.54 
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Base 

$4500 


Total 
11 inos. 


Feb. 

529.81 

87.80 

Mar. 

529.81 

87.80 

Apr. 

529.81 

87.80 

May 

529.81 

70.90 

June 

529.81 

70.90 

July 

557.31 

73.90 

Aug. 

557.31 

73.90 

Sept. 

557.31 

73.90 

Oct. 

557.31 

73.90 

Nov. 

557.31 

73.90 

Dec. 

557.31 

73.90 


5992.71 848.60 


26.50 

415.51 

Amount 

Paid 

210.00 

26.50 

415.51 

210.00 

26.50 

415.51 

210.00 

26.50 

432.41 

210.00 

26.50 

432.41 

210.00 

33.44 

449.97 

210.00 

33.44 

449.97 

210.00 

33.44 

449.97 

210.00 

33.44 

449.97 

210.00 

33.44 

449.97 

200.00 

33.44 

449.97 

200.00 

333.14 

4811.17 

2290.00 


I 


1060 Now here is where we will run into “high 
finances” because of the difference in the income 
tax brackets which neither you nor I figured on. I did 
not stop to think about that in February either because 
I never had this arrangement before. 


My salary pay check from Agriculture January 1948 
was $381.66 gross—tax withheld $36.00. My other in¬ 
come was $900 for the entire year. These will be the 
figures I must base my Federal income tax and also my 
D. C. income tax. Below I show the difference because 
of the difference in payroll figures and salary actually 
received. 

Agriculture Agriculture 

Gross Salary Withholding Tax 

$381.66 ’ $36.00 


Capitol 
Gross Salary 
3327.62 
Other Income 
900.00 


Capitol 

Withholding Tax 
433.00 


$4609.28 


469.00 Tax paid 
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Tax due on 4609.28 is $635 
Tax paid 469 

Tax difference I pay $166 


D. C. Income tax on 
these figures is $36.09 
which I pay 


Now then on the forms which I must file are the 
following figures: 


Agriculture 
Gross Salary 
$381.66 

Capitol 5992.71 

Other income 900.00 


Withholding 

Tax 

36.00 

848.60 


7274.37 


884.60 


Tax due on $72.74.37 is $1,154.57 
Tax paid 884.60 

Difference—tax due 269.97 


D. C. Income tax on 
these figures is $69.11 


From the $269.97 I must pay I owe $166.00 leaving a 
difference in Federal taxes of $103.97. 

From the D. C. taxes $36.09 should be subtracted from 
$69.11 leaving a difference there of $33.02. 

1061 I, of course, could be wrong but from these 
“headache” figures I believe there should be an 
adjustment as follows: 


Difference in salary $217.54 

Federal Tax difference 103.97 

D. C. Income Tax difference 33.02 

Total $354.53 


On the estimated tax and amended form which had to 
be filed in June 1948 I have already paid into the Fed¬ 
eral Government nearly $200.00 (based of course on the 
large figure) and the next payment is due on December 
15. Of course, when all the final forms are filled out 
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there may be a difference but I checked all these figures 
over the telephone this morning—both at the Internal 
Revenue and the District of Columbia—so I do not think 
there will be any change. 

It is so pleasant working for you that I dislike to 
bring up all these figures but as you can see it is not a 
small difference—if it had been I would have skipped it. 
However, $354.53 is quite a big sum of money to me as 
it is to everyone with the extremely high prices. 

Sincerely yours, 

• i • i 

9 Tuesday, April 17, 1951. 

The trial of this case was resumed before District 
Judge Burnita Shelton Matthews and a jury in Criminal 
Division No. 3 at 10 a. m. 

• • • • 

10 (The following occurred with the jury excluded 
from the courtroom:) 


MR. ROVER: * • • there is a question of law that 
counsel for the defense wishes to raise this morning, 
because we think it is quite necessary to raise it before 
the counsel for the Government makes his opening state¬ 
ment, in view of certain information which Mr. Mattice 
has passed on to us as to things he expected to discuss 
in that statement. 

• * • • 

11 As Your Honor knows, the first count charges 
a contribution by Mrs. Solidav on December 23, 
1947, and the second count charges a contribution on 
February 3. 1948. That is where the Soliday matter 
starts, and that is where it ends, so far as the indict¬ 
ment is concerned. 
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We were advised by Mr. Mattice yesterday that he 
intends to offer evidence of other contributions allegedly 
made by Mrs. Soliday prior to the dates mentioned in 
the indictment and, of course, at times other than those 
mentioned in the indictment. That being so, he stated 
to counsel for the defendant that he intended to incor¬ 
porate a reference to these other alleged offenses 

12 in his opening statement. 

Of course, if it is error, prejudicial, unfair, and 
unjust, as we vigorously contend it is, to introduce such 
evidence, then, of course, it is improper that reference 
be made to those alleged prior offenses in the opening 
statement of counsel. We object to a reference in any 
wise to those alleged prior offenses. 

I should like to read to Your Honor from the case of 
Kempe vs. United States, 151 Federal (2d). The case 
starts at page 680. It is from the Federal Circuit Court 
of Appeals for the Eighth Circuit. I should like to read, 
first, the general approach in the language of this court, 
which is simply corroborative of the language of many 
other courts, on the general question as to the inadmissi¬ 
bility of evidence of this character, showing how vicious 
the practice is and how utterly prejudicial it is to the de¬ 
fendant, and how catholic our American courts are in 
guarding the fairness and justice of a trial by excluding 
such testimony. 

So in my first reading from this case—I shall go back 
to it a little later to show factually how this case is almost 
on all fours with our case here—I wish to confine myself 
to the general language of the case, which, as I have sug¬ 
gested, is merely corroborative of similar language used 
by many American courts at many times. 

On page 688 of this decision, in which the court 

13 quotes with approval the language from Wharton, 
in his work on Criminal Evidence, the court adopts 

this language as its own. While this might seem to run 
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into a little time, it is so vital to my client that I do pray 
the indulgence of the Court. 

Wharton says this—and it is quoted with approval by 
the court who wrote this decision in the Eighth Circuit, 
which is a unanimous decision. 

“ ‘Certain conditions must always exist as a predicate 
to the admission of evidence of other crimes.’ ” 

I may sav, of course, that there are exceptions to the 
rule. The general rule undoubtedly is that the evidence 
is inadmissible. There are certain exceptions, and I will 
touch on them in a little while to indicate to the Court 
that none of those exceptions applies in this case. But 
first, as to the general rule: 

“ ‘Such evidence, being a departure from the general 
rule of exclusion, is only admitted to render more certain 
the ascertainment of the exact truth as to the charge 
under trial. Tn any loose relaxation of the rule the danger 
to the accused is that evidence may be adduced of offenses 
that he has not yet been called upon to defend, of which, 
if fairly tried, he might be able to acquit himself. 

14 “ ‘In the first place, the collateral offense for 

which an accused has not been tried tends to prove 
his inclination towards crime, that is, to render more prob¬ 
able his .guilt of the charge under trial, which is an abso¬ 
lute violation of the rule. It does not reflect in any degree 
upon the intelligence, integrity, or the honesty of purpose 
of the juror that matters of a prejudicial character find a 
permanent lodgment in his mind, which will inadvertently 
and unconsciouslv enter into and affect his verdict. The 

V 

juror does not possess that trained and disciplined mind 
which enables him either closely or judicially to discrimi¬ 
nate between that which he is permitted to consider and 
that which he is not. Because of this lack of training, 
he is unable to draw conclusions entirely uninfluenced by 
the irrelevant prejudicial matters within his knowledge.’ ” 

In other words, stressing the fact of admissions of other 
crimes for the purpose not of convicting the man of those 
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crimes but as attempting to build up thoughts as to his 
guilt of the crimes that he is charged with so confuse the 
mind of a juror—and no reflection on him, of course; he 
does not have the trained, disciplined mind of a jurist— 
that he cannot draw the line of demarcation, so that it is 
impossible to say how much effect evidence of the 

15 other crimes with which the defendant is not charged 
have upon the juror concluding that because there 

were these other things he is not charged with, therefore 
he must be guilty of the things he is charged with. 

That is what the court is, of course, attempting to say, 
and it further, I believe, gives us a very fine statement 
of the situation. This is the language of the court itself. 
I shall read now from the top of page 690 of the same 
case—the Kempe case. 

‘ ‘ The general rule is the outgrowth of the long and sane 
experience, study, and wisdom of jurists and lawgivers. 
It is one of the distinguishing features of our common-law 
jurisprudence. An accused, whether guilty or not, is en¬ 
titled to a fair and impartial trial of the charge against 
him. He may be a bad man generally and may have com¬ 
mitted other crimes for which he has not been punished, 
but justice forbids his conviction except of the offense of 
which he is charged. The exceptions to the rule are well 
established and when properly applied are conducive to 
justice but should not be so extended as to destroy the 
rule. ,, 

So much for the general statement, to point up the basic 
philosophy underlying the rule that such testimony should 
be excluded. 

* * * * 

16 We come to our own Court of Appeals, in the 
case of Martin vs. United States, where a police 

officer had been charged with having assaulted somebody 
on his beat. The Government attempted to introduce evi¬ 
dence—in fact, did introduce it—to show that he had—at 
least asked questions about it—to show that at the same 


time he had roughed up other people on the heat. There 
was a conviction, as there had been in the Kempe case. 
Both convictions were reversed on that ground. 

In the Martin case a unanimous court reversed the case 
and said that that type of procedure was improper. That 
case is to be found in 75 U. S. Appeals D. C. 399. The 
Federal citation is 127 Federal (2d) 865. The case was 
decided May 4, 1942. 

Mr. Justice Vinson, the present Chief Justice of 

17 the United States, who was then an Associate 
Justice in the Court of Appeals, wrote the opinion, 

and Mr. Justice Stephens, the present Chief Judge of the 
Court of Appeals, wrote a concurring opinion. I should 
like to read at a little length from what Judge Stephens 
had to say. I am now reading from page 402 of the Ap¬ 
peals volume. 

“It is equally well settled that, subject to certain ex¬ 
ceptions which will be referred to below, the Government 
cannot, as part of its proof that a defendant is guilty 
of a crime charged, include evidence that he has com¬ 
mitted another crime or crimes. This court recognized 
that rule in Burge vs. United States, 1906, 26 Appeals 
D. C. 524, where it reversed the conviction of a defendant 
for having killed his wife at 12 o'clock because of the 
introduction of evidence by the Government that he had 
also shot his mother-in-law at 12:30. We said: 

“ ‘The Government cannot prove against a defendant 
any crime not alleged, in aid of the proof that he is guilty 
of a crime charged. Whatever tends directly to prove a 
defendant guilty of the crime charged, though guilty also 
of another, may be shown against him; but his cause can¬ 
not be prejudiced by the evidence disclosing irrelevant 
guilt. Even where offenses are of a like sort, evi- 

18 dence to prove one is not ordinarily admissible to 
prove another. If one be indicted for the murder 

of a particular person it is not admissible to prove that 
at another time he murdered, or attempted to murder, an- 


33 


other person. Mr. Bishop says: “To permit such evi¬ 
dence would be to put a man’s whole life in issue on the 
charge of a single wrongful act, and crush him by irrele¬ 
vant matter which he could not be prepared to meet.” ’ 

“We also commented as follows upon the exceptions to 
the rule: 

“ ‘This doctrine is not carried so far as to exclude evi¬ 
dence which has a direct tendency to prove the particular 
crime for which the prisoner is indicted. 

“ ‘The exceptions, however, to this rule are few, and 
they are well stated in People vs. Molineux, 168 New York 
264, 293, 61 Northeastern 286, 62 L. R. A. 193, thus: 
“Generally speaking, evidence of other crimes is compe¬ 
tent to prove the specific crime charged when it tends to 
establish (1) motive; (2) intent; (3) the absence of mis¬ 
take or accident; (4) a common scheme or plan embracing 
the commission of two or more crimes so related to each 
other that proof of one tends to establish the others; (5) 
the identity of the person charged with the com- 
19 mission of the crime on trial.” ’ ” 

I take it that the Government will probably admit 
at the outset that there is no question of motive involved 
here, and no question of intent involved. There does not 
have to be any intent. There is no question of mistake or 
accident. There is no question as to the identity of the 
defendant. I presume that they will attempt to bring, this 
within the exception of this common scheme or plan em¬ 
bracing the commission of two or more crimes. 

X will give Your Honor at least my idea of what Judge 
Stephens had in mind, and the other courts had in mind, 
on a common scheme or plan for the committing of other 
crimes more or less leading up to the commission of a 
main crime. But I first wish to finish with some other 
language that Judge Stephens has quoted in this opinion 
at page 404. He quotes as follows from Underhill on 
Criminal Evidence: 


34 


“ # * Some connection between the times must be 

shown to have existed in fact and in the mind of the actor, 
uniting them for the accomplishment of a common pur¬ 
pose, before such evidence can be received. This con¬ 
nection must clearly appear from the evidence. Whether 
any connection exists is a judicial question. If the court 
does not clearly perceive it, the accused should be given 
the benefit of the doubt, and the evidence 

20 rejected. The minds of the jurors must not be 
poisoned and prejudiced by receiving evidence of 

this irrelevant and dangerous description.’ ” 

Now, Judge Stephens, in writing this opinion and giving 
his idea, cited certain cases where under the scheme or 
plan theory evidence of prior offenses was admitted, and 
they clearly point up and sustain my statement, made a 
minute ago, that the common scheme or plan the courts 
have in mind is where men, for example, start out and 
eventuallv murder someone, we will saw Thev commit 
certain crimes anterior and subordinate to the main crime, 
which lead up to the main crime, such as holding up people 
and committing the crime of robbery, particularly where 
there is a question of identity, which we do not have here; 
the commission of the crime of housebreaking and larceny, 
wdiere they break in and steal guns which are thereafter 
used in the commission of the main crime. 

At page 402 of the Martin case, Judge Stephens dis¬ 
cusses the case of Whiteman vs. State, an Ohio case, re¬ 
ported in 119 Ohio State 285. In describing the circum¬ 
stances under which this common scheme theory applies, 
he points out that two men were charged with having 
robbed a man named Ganzmiller on November 20 of a cer¬ 
tain year. 

“• * • At the trial the defendants attempted to es- 

21 tablish an alibi, thus raising an issue of identity. 
The prosecution, to convict the defendants of the 

robberv charged, introduced not only the testimony of 
Ganzmiller”— 
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the man who had been robbed allegedly—“but also, and 
over the defendants’ objections, the testimony of the vic¬ 
tims of two other robberies which the defendants were 
alleged to have committed on”— 
dates prior to that. 

There the court said—and I think this touches on the 
common scheme proposition—that the testimony of these 
other people 

“tended to show that each of the robberies occurred in 
one neighborhood and within a radius of a mile and a 
half; that in each instance the robberies were committed 
in the late evening; that each of the robberies was com¬ 
mitted by two persons who, impersonating police officers 
by wearing uniforms of bus drivers and carrying guns 
and flashlights, drove their cars next to that of their vic¬ 
tims, compelled them to stop and get out, and then robbed 
them.” 

Then, in another case Judge Stephens points up on this 
question of this connection. He refers to the case of 
Hester vs. Commonwealth, 1877, 85 Pennsylvania 139, one 
of the so-called Mollie McGuire cases. 

22 “* * * Evidence was admitted to show that 

they were implicated in the robbery and also to 
show that they were members of a secret society which 
had for its object the commission of various crimes—such 
as beatings, arsons, robberies, and murders—and the pro¬ 
tection of its members from arrest and punishment by 
secreting them, aiding them to escape, and otherwise. This 
evidence was held to be competent to show that the crime 
charged was within the scope of the purpose for which the 
conspirators were banded together, and to explain and cor¬ 
roborate other testimony which bore directly upon the com¬ 
mission of the crime charged.” 

Another case cited by Judge Stephens is People vs. 
Zucker, in New York, where a man was charged with burn¬ 
ing a building—the crime of arson—in New York City. 
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Evidence was introduced that the defendant had in a 
house in New York City some furniture which was re¬ 
moved to a house in Newark, and that he stated to an accom¬ 
plice that his object in removing the furniture was to 
have it insured in the name of another, because the insur¬ 
ance company was becoming suspicious of him. 

Other evidence was permitted to show that the house 
in New York was burned on a given date, and that a 
few days before that the furniture in Newark had 

23 also been burned. It was held that the evidence 
was competent because those two fires were closely 

and inseparably related in the formation and carrying 
out of one plan for destroying both classes of property. 

I think it is clear from this, Your Honor, that certainly, 
unless you have a plan here which has to do with things 
leading up to the consummation of the major crime, as in 
these cases that I have briefly discussed, we fall back into 
the rule of this evidence being prohibited. 

Now, coming back to the Kempe case for the moment— 
Your Honor asked me the facts in the Kempe case but 
indulged me until I came back to it in the course of my 
argument—the Kempe case involve alleged violations of 
the OPA law regulations during World War II. 

THE COURT: Is that the case where the man was 
selling to certain— 

MR. ROVER: That is right, Your Honor. In other 
words, he was selling gas without insisting on coupons, 
which was a violation, and the Government there tried to 
show, number one, statements that he had made to people 
prior to the time; number two, in at least two of the 
counts—in one count, for example, he was charged October 
5 with having sold a quantity of gasoline without receiv¬ 
ing coupons. The man testified to that, which was, of 
course, entirely proper. But in addition to that, the 

24 witness was permitted, over the objection and ex¬ 
ception of the defendant, to testify that for about 
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three months prior to October 5 he had purchased and sold 
gasoline and that he had not given any ration coupons. 

In another count, there was the same situation, where 
a man was permitted to testify over the objection of the 
defendant that in April or May, which was prior to October 
4, a similar transaction had occurred between them. 

That, it seems to me, is clear-cut, more so than the 
Burge murder case, even, or the Martin case, although 
the principles are clear as to how our Court of Appeals 
feels about this question. 

In the Keinpe case we have stated the facts, which 
are practically on all fours with the facts in this case, 
because it is the intention of the Government, as I un¬ 
derstand it, as the Government did in the OPA case, 
to show that not only on December 23, 1947, but on 
dates prior to that, Mrs. Soliday made contributions. 
In the Kempe case the Government wanted to show 
that not only on October 5 did this man sell gasoline 
and not take coupons, but that in May and in April and 
for two or three months prior to that he committed 
that type of offense; but the Court of Appeals said, 
44 No, that is prejudicial error,” and reversed the case. 

I should like to read from the Kempe case, now that 
these facts are clearly in mind, because—I do not 
25 want to labor the question too much—it is a mat¬ 
ter that we feel we are right in, and that to per¬ 
mit this would be so highly prejudicial and unjust to our 
defendant that we feel it our duty not to leave any 
stone unturned for a full and free disclosure of all the 
elements involved. In the Kempe case, going back to it 
again, the court said this: 

“The general rule is that in a criminal prosecution 
proof which shows or tends to show that the accused is 
guilty of the commission of other crimes and offenses 
at other times, even though they are of the same nature 
as the one charged in the indictment, is incompetent and 
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inadmissible for the purpose of showing the commission 
of the particular crime charged. The accused is to be 
convicted, if at all, on evidence showing his guilt of the 
particular offense charged in the information. It is not 
competent to prove that the accused committed other 
crimes of a like nature for the purpose of showing that 
he would be likely to commit the crime charged in the 
information. Evidence of other crimes compels a de¬ 
fendant to meet the charges of which the information 
or indictment gives no information, confuses him in his 
defense and raises a variety of false issues. Thus, the 
attention of the jury is diverted from the charge 

26 contained in the indictment or information.” 

At page 68S of the Kempe case, the court said 

this: 

“The testimony relating to conversations with the de¬ 
fendant referred, not to any act charged in the informa¬ 
tion, but to separate and independent transactions”— 
speaking now’ of the gas situation—“although such trans¬ 
actions w’ere similar to the ones charged to have been 
committed by the defendant. Likewise, the evidence of 
sales in the months preceding October, 1944, tended to 
show that the defendant was guilty of offenses separate 
and distinct from the ones charged in the information. 
The prior offenses, if any, w’ere not connected with the 
offenses for which the defendant was on trial.” 

In other words, mere similarity is not enough; there 
must be some connection. Here a man sold gasoline, and 
the Government was trying to show that he sold to the 
same man in the same way for months prior to October 
5. and the court said that could not be done. 

I submit that you cannot draw a line of distinction 
between the factual and the legal situations there. 

The fact is that these gentlemen for some reason 
have not been willing to charge the defendant and 

27 give him the opportunity to meet these prior of¬ 
fenses. They have charged him with two of- 
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fenses, held the others back, and then put him on trial 
for five or six or seven offenses that he has never been 
charged with and has never had an opportunity to de¬ 
fend. 

Now, continuing: 

“The prior offenses, if any, were not connected with 
the offenses for which the defendant was on trial.” 

This is right down the line. 

“The fact that the other offenses were of a like nature 
and were offenses against the same statutes was not 
competent to prove that the defendant committed the 
acts charged in the information.” 

This language is absolutely meant for and fits like a 
glove the facts in this case. 

I should like to read the final language of this same 
case, and I say this without any personal disrespect 
toward my very capable and very efficient representa¬ 
tives of the Government. We have here the reputation 
and the liberty of a defendant involved, and the Gov¬ 
ernment should certainly be the leader in seeing that 
men are tried in accordance with the law which govern¬ 
ment officials take an oath to support. 

I say. Why didn’t they charge this man with other 
offenses if they intended to use them against him? That 
is the language in the Kempe case. 

28 “Had the Government desired to introduce testi¬ 
mony of sales it claimed that the defendant made 
on dates prior to the sales alleged in the information, 
it would have been nothing more than fair to have legally 
and formally charged the defendant with the making of 
such sales. He would have thus been apprised of the 
charge against him and possibly have been prepared to 
introduce testimony to refute the truth of the charge. 
Instead of following such procedure, the Government 
sought to and did prove by leading questions over the 
objections of the defendant the other independent sales 
made prior to the dates charged in the information. 
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Such sales were entirely separate transactions and had 
no connection whatsoever with the sales charged in the 
information. When the gasoline was delivered and the 
ration coupons not received and a sum in excess of the 
maximum price paid for it, the offenses were complete 
and at an end.” 

I submit that that blows away any idea of this type 
of evidence coming within the conception of the common 
scheme or the common plan. If Mrs. Soliday gave 
money on a date or dates prior to the transactions men¬ 
tioned in the indictment, then, in the language of 
29 the Kempe case, “the offenses were complete and 
at an end.” When she allegedly gave money in 
December, if she did, that offense was complete and at 
an end: and February the same way. 

I submit to you finally, Your Honor, the position in 
which we are put in this case. We have not been told * 
what dates are alleged and how much money is alleged. 
My client, for example, if he w r as charged with those 
things, would have an opportunity to investigate through 
his counsel. One thing is wdiether he was in the District 
of Columbia on those dates; another is what the sur¬ 
rounding facts and circumstances were. 

But we are expected to sit at this trial table, having 
been warned in advance that we were going to meet two 
cases. We have investigated to the best of our ability 
the surrounding facts and circumstances of those tw T o 
cases; then, as the case starts, we are told, “Oh, yes, we 
have other cases up our sleeve.” 

Indeed, Mr. Mattice might sav—and this is no ex¬ 
cuse—that the reason the Government did not indict in 
these other cases was that they are now barred by the 
statute of limitations. That certainly is no excuse. It 
could well be that it is just as easy to argue, by show¬ 
ing an extremely prejudicial situation here—it could well 
be argued that Mrs. Soliday having testified about this 
or told the Government about these alleged two offenses 
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in December and February, and being asked 

30 whether there were any others, she may well indeed 
make up the story, “Oh, yes, there were a number 

of other offenses ahead of that time.” In other words, 
to attempt to bolster her case with the Government. 

That is all we are called upon to meet. I submit, in 
view of the Burge case, the Martin case, the Kempe 
case, and many others that could be cited, that this type 
of testimony is inadmissible, it is highly prejudicial, it 
is not legally relevant, it is judicially erroneous; and 
that being so, Government counsel should not, of course, 
be permitted to refer to it in their opening statement. 

MR. MATTICE: May it please the Court: I must 
apologize. I have a somewhat severe cold. I do not 
know whether I can make myself heard or not, but I 
will try. 

Let me say, of course, that this is not the first time 
I have heard an argument of this sort; it is not the first 
time that this sort of question has been raised. We are 
all familiar with the general rule that evidence of other 
offenses may not be shown. We are here concerned, as 
Mr. Rover has at one place pointed out, with one of the 
well-known exceptions to the rule that evidence of other 
offenses may not be shown. We would not be here urg¬ 
ing such a thing if we did not believe we were well 
within that exception. 

There has been no mention of it, but I think this is 
a good point or a good place for me to call attention to 
the fact, because there are some cases which we 

31 should like to submit, and I shall refer to those 
cases in a moment. 

This was a conspiracy case. It happened that the 
grand jury did not indict all the members of the con-, 
spiracv; they indicted only one. He was indicted, of 
course, for only the substantive offense. 

Under this statute, it is as much an offense on the 
part of the employee of the United States who makes 
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a contribution to a Member of the Congress of the 
United States as it is for that Member of Congress to 
receive the contribution. I do not know whether these 
women who worked in the defendants office and who, we 
sav the evidence will show, made contributions to him 
for political purposes, knew that they were violating the 
law or not, but they were. 

In a situation where an arrangement has been made— 
and that is the beginning of this case—let me say it 
would seem to me it would be silly to suppose that we 
could not show the deal, the arrangement, the conspiracy, 
technically speaking, between the defendant and—let us 
take the first of these two employees—Mrs. Solidav. It 
would be silly to suppose that we could not show the 
very basis for the arrangement under which contribu¬ 
tions were made. For the Court’s information, that ar¬ 
rangement, that agreement, that conspiracy was made 
in January, 1945. 

The conception under which we assert that we may do 
what Mr. Rover has been talking about is to this 
32 effect: that evidence which is competent—other¬ 
wise competent—will not be excluded because it 
happens that it shows the commission of other offenses. 

It is true, as Mr. Rover in conclusion has stated, that 
the statute of limitations has run against all offenses 
which could be based upon contributions made prior to 
the one mentioned in count 1 of this indictment. The 
statute has run. Of course, that is the reason why there 
are no counts charging this defendant with receiving con¬ 
tributions on dates prior to that date. 

But the conspiracy began in January, 1945, and con¬ 
tinued down to the end of the year 1948. Another party 
joined the conspiracy in the beginning of the year 1948. 
So there were altogether three involved in the arrange¬ 
ment. I do not like to call it that The grand jury did 
not take that notice of it. It is perhaps a little more 
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kind to say that it was an arrangement There was a 
breathing together, that is true, but it was an arrange¬ 
ment under which, “I will give you a job. I will put 
you on the payroll at $6,000 a year. You keep a couple 
of thousand, or $2,400, and give me the rest.” That 
was the deal; that was the arrangement. That is the 
way this thing started. To show this jury how it was 
started and then how it was carried on, what we are 
dealing with is a course of conduct. That is the con¬ 
ception we are resting upon, by which we claim we 
33 are entitled to show it—a course of conduct which 
began in January, 1945. Those things generally 
are in respect to that exception to the rule: that a 
course of conduct once entered into or entered upon and 
persisted in down to the time mentioned in the indict¬ 
ment may be shown. 

I did not expect to get into this subject this morning, 
and I do not have the facts here, but I have some 
memoranda here from which I may, I think, exemplify 
what we are talking about. 

In Heike vs. United States, a Supreme Court case, 227 
U. S. 131, at page 145, where the charge was fraud upon 
the revenue, the court said: 

“Another objection to the evidence concerned the ad¬ 
mission of testimony that the same course of conduct 
was going on long before the date in the indictment when 
it is alleged that the defendants conspired. The indict¬ 
ment, of course, charged a conspiracy not barred by the 
statute of limitations, but it was permissible to prove 
that the course of fraud was entered on long before and 
kept up. ,, 

The court cites Wood vs. United States 16 Peters, 342, 
and Standard Oil Company vs. United States 221 U. S. 1. 

THE COURT: What were the facts in that case? 

MR. MATTICE: I do not have the book here, and 
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a contribution to a Member of the Congress of the 
United States as it is for that Member of Congress to 
receive the contribution. I do not know whether these 
women who worked in the defendants office and who, we 
say the evidence will show, made contributions to him 
for political purposes, knew that they were violating the 
law or not, but they were. 

In a situation where an arrangement has been made— 
and that is the beginning of this case—let me say it 
would seem to me it would be silly to suppose that we 
could not show the deal, the arrangement, the conspiracy, 
technically speaking, between the defendant and—let us 
take the first of these two employees—Mrs. Solidav. It 
would be silly to suppose that we could not show the 
very basis for the arrangement under which contribu¬ 
tions were made. For the Court’s information, that ar¬ 
rangement, that agreement, that conspiracy was made 
in January, 1945. 

The conception under which we assert that we may do 
what Mr. Rover has been talking about is to this 
32 effect: that evidence which is competent—other¬ 
wise competent—will not be excluded because it 
happens that it shows the commission of other offenses. 

It is true, as Mr. Rover in conclusion has stated, that 
the statute of limitations has run against all offenses 
which could be based upon contributions made prior to 
the one mentioned in count 1 of this indictment. The 
statute has run. Of course, that is the reason why there 
are no counts charging this defendant with receiving con¬ 
tributions on dates prior to that date. 

But the conspiracy began in January, 1945, and con¬ 
tinued down to the end of the year 1948. Another party 
joined the conspiracy in the beginning of the year 1948. 
So there were altogether three involved in the arrange¬ 
ment. I do not like to call it that The grand jury did 
not take that notice of it. It is perhaps a little more 
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kind to say that it was an arrangement There was a 
breathing together, that is true, but it was an arrange¬ 
ment under which, “I will give you a job. I will put 
you on the payroll at $6,000 a year. You keep a couple 
of thousand, or $2,400, and give me the rest.” That 
was the deal; that was the arrangement. That is the 
way this thing started. To show this jury how it was 
started and then how it was carried on, what we are 
dealing with is a course of conduct. That is the con¬ 
ception we are resting upon, by which we claim we 
33 are entitled to show it—a course of conduct which 
began in January, 1945. Those things generally 
are in respect to that exception to the rule: that a 
course of conduct once entered into or entered upon and 
persisted in down to the time mentioned in the indict¬ 
ment may be shown. 

I did not expect to get into this subject this morning, 
and I do not have the facts here, but I have some 
memoranda here from which I may, I think, exemplify 
what we are talking about. 

In Heike vs. United States, a Supreme Court case, 227 
U. S. 131, at page 145, where the charge was fraud upon 
the revenue, the court said: 

“Another objection to the evidence concerned the ad¬ 
mission of testimony that the same course of conduct 
was going on long before the date in the indictment when 
it is alleged that the defendants conspired. The indict¬ 
ment, of course, charged a conspiracy not barred by the 
statute of limitations, but it was permissible to prove 
that the course of fraud was entered on long before and 
kept up.” 

The court cites Wood vs. United States 16 Peters, 342, 
and Standard Oil Company vs. United States 221 U. S. 1. 

THE COURT: What were the facts in that case? 

MR. MATTICE: I do not have the book here, and 




44 


mv memorandum does not set out the facts, but 

34 the charge was a charge of fraud upon the rev¬ 
enue. That is all I know about it at the moment. 

In Grant vs. United States, 268 Federal 443, at page 
44S, in the Court of Appeals for the Sixth Circuit, there 
was a similar case. This was a case in which the charge 
was a violation of the mail fraud statute, and it was 
based upon a fake horse-race betting scheme. The trial 
court permitted evidence that a certain poolroom had 
been used by the parties—now, notice this—permitted 
evidence that a certain poolroom had been used by the 
parties 2 years prior in operation of the same scheme. 
The purpose w T as to show common scheme. 

Here we go back 5 years to show the operation of 
this activity. 

In Stern vs. United States, 223 Federal 762, at page 
764—this is from the Second Circuit—there was a simi¬ 
lar matter, the charge being a violation of the mail fraud 
statute. Here the charge was based upon inducing ad¬ 
vertisers of real estate for sale to come to the defend¬ 
ants and put up a deposit of which they were defrauded. 
The evidence complained of was concerning other similar 
transactions, and the court permitted, and the Circuit 
Court of Appeals approved, the introduction of such 
evidence. 

In Fall vs. United States, 49 Federal (2d) 506, at page 
512—and this was in the Court of Appeals for the 

35 District of Columbia, there is a similar case in 
which the Court permitted evidence of the Sinclair 

transactions. 

The case of Paine vs. United States, 7 Federal (2d) 
263, in the Ninth Circuit, was also similar. The evi¬ 
dence permitted was that of another swindling of the 
victim on the same ship six months prior thereto. 

In Breedin vs. United States, 73 Federal (2d) 778, at 
page 780, a similar case—and this was in the Fourth 
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Circuit—an attorney was charged with receiving com¬ 
pensation for collecting under a War Risk policy. Other 
evidence permitted was a letter concerning $130 which 
the widow of the soldier had received, which the attor¬ 
ney was demanding. 

In the case of Viereck vs. United States, 138 Federal 
(2d) 847, in the District of Columbia, 1944, the defend¬ 
ant was charged with violation of the Act requiring for¬ 
eign agents to register. While Viereck registered, the 
Government claimed that he wilfully and inaccurately 
described the nature of his representation of the German 
Government. Evidence was admitted that Viereck in 
1933 and in 1934, several years before the Foreign Reg¬ 
istration Act was enacted, had been secretly paid by 
the German Consul in New York for the purpose of in¬ 
fluencing public opinion in favor of the Hitler regime. 

In Weiss vs. United States, 122 Federal (2d) 675, in 
the Fifth Circuit, in 1941, concerning the proposition of 
admissibility of similar acts, the court, mentioning 
36 the exceptions to the general rule, said: 

“* * * or where the crime charged is part of 
a plan or system of criminal action.’’ 

In the case of Ryan vs. United States, 26 Appeals 
D. C. 74, in 1905, a grand larceny case, the court said: 

“Evidence of other criminal acts is admissible where 
they are so blended or connected with the one on trial 
as that proof of one incidentally involves the other.” 

That is our situation here. If this defendant and 
Mrs. Soliday in January, 1945, when she was employed 
there, entered upon the arrangement suggested a mo¬ 
ment ago, that she would kick back more than half of 
her salary, and that continued down to the time she left 
the defendant’s employ, then, exactly as the court here 
says, “proof of one incidentally involves the other.” 

In other words, if they had that arrangement then, 
and that arrangement was persisted in, how else could 
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we show the arrangement if we did not go back of the 
period of the statute of limitations, back to 1945, and 
show what the deal or the arrangement was? The ar¬ 
rangement was made back there, not afterward. If the 
Government were to be limited to evidence of what had 
occurred in December, 1947, a thousand reasons might 
be given for the delivery of $240, if we w’ere not per¬ 
mitted to show why that $240 was delivered; and 

37 w'e cannot show that unless we go back to the 
arrangement made between them, which was back 

in January, 1945. 

In another District of Columbia case, Witters vs. 
United States, 106 Federal (2d) 837, though there was a 
reversal, the court states the exception as follows: 

“* * * if it had tended to prove a scheme or system 
embracing the commission of two or more crimes so 
related to each other that proof of one tended to estab¬ 
lish the commission of the one charged.” 

In Neff vs. United States, 105 Federal (2d) 6S8, in the 
Eighth Circuit, that was a Mann Act case. The court 
quoted with approval the following from Hall vs. United 
States, 235 Federal S69, 870, from the Ninth Circuit: 

“ ‘The intent and disposition with which one does a 
particular act must be ascertained from his acts and 
declarations before and at the time; and when a previous 
act indicates an existing purpose, which from knowm 
rules of human conduct may fairly be presumed to con¬ 
tinue and control the defendant in the doing of the act 
in question, it is admissible in evidence. In many cases 
it is the only way in which criminal intent can be proved; 
and the evidence is not to be rejected because it might 
also prove another crime against the defendant. 

38 The practical limit to its admission is that it must 
be sufficiently significant in character, and suffi¬ 
ciently near in point of time, to afford a presumption 
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that the element sought to be established existed at the 
time of the commission of the offense charged. 7 77 

In Borum vs. United States, 56 Federal (2d) 301, 
another District of Columbia case, in 1932— 

MB. ROVER: That was a murder case, was it not? 

MR. MATTICE: I don’t know; I don’t have that. 

There the court said: 

“It is, of course, fundamental that distinct and dif¬ 
ferent crimes independent of that charged might not be 
used to establish guilt, and it is equally fundamental that 
the prosecution may not show previous general bad char¬ 
acter or reputation of an accused unless and until the 
accused has put his character and reputation in issue, 
but it is just as much true that even a collateral or 
extraneous offense, when it forms a link in a chain of 
circumstances culminating in the offense charged, may 
properly be shown in evidence, and it is, therefore, the 
universal rule that testimony connecting a defendant 
with a different crime than that charged is admissible 
if it is so associated that proof of one tends to 
39 prove the other, which is to say that where the 
two crimes are so connected with a single purpose 
and in pursuance of a single object. In such cases proof 
of the first is admissible to show a motive for the second. 77 

Now, it is true that we are not here concerned with 
motive. We are not here concerned with the idea of 
seeking to cause the jury to believe that if he committed 
the acts concerning which we are talking back of the 
first date named in this indictment, that we are doing 
that for the purpose of causing the jury to feel that if 
he committed one crime he will commit another. That 
is not the purpose. The purpose, as I have already 
stated—and I shall not take the Court’s time to repeat 
it, except to mention it—is to show that here was a 
conspiracy which began in January, 1945, and continued 
down to the time when each of these women left his 
employ. 
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Here is a very significant thing in respect to the time 
involved. Here we had, before the last date mentioned 
in the indictment, the middle of 1948, a period of 4% 
years—1945, 1946, 1947, and half of 1948. 

In Kettenbach vs. United States, 202 Federal 377, from 
the Ninth Circuit, the defendant was charged with false 
entry in books of a national bank. The court permitted 
evidence that similar entries were made 7 years prior 
thereto. 

40 In Walsh vs. United States, 174 Federal 615, a 
similar rule was made where the evidence showed 

offenses that had been committed 12 years prior to the 
time when it was offered. 

I suppose there is no question about it, but I will men¬ 
tion it. The exception about which we are talking ap¬ 
plies even though it relates to matters which occurred 
outside the period of the statute of limitations. There 
is a note on that in Corpus Juris Secundum at page 1110. 

I do not desire to labor the question, but I will con¬ 
clude by reasserting that it is entirely proper to permit 
evidence of the formation of the arrangement or scheme. 
It was, as I have said, technically speaking a conspiracy, 
and they could have been indicted. The grand jury could 
have charged these three people with a conspiracy to 
violate a statute of the United States. It vrould not be 
a conspiracy to defraud the United States, because it 
was not the United States that was being subjected to 
deprivation of moneys; it was these employees vrho were, 
because it w’as their money. After they received their 
checks and cashed their checks, the money was turned 
over. 

In that respect, by the wav, it was not like the Parnell 
Thomas case. In other vrords, we cannot tell half the 
story and present the case. We have got to begin at 
the beginning, and the beginning, as I have said, was 
away back in January, 1945. As the few cases I 

41 have mentioned here and quoted from point out, 
when a course of conduct is entered into and con- 
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tinues, the facts may be shown, even though those facts 
may show another violation of law had occurred. 

I do not know what effect it would have—I have not 
gone into it—so far as the defendant not being given 
an opportunity to meet such charges as might thus be 
disclosed. It is a fact—I have stated it, and Mr. Rover, 
I think, knows it is true—that there could be no prosecu¬ 
tion against Mr. Brehm for anything which occurred 
prior to December, 1947, because the statute had run at 
the time the matter was presented to the grand jury, 
and even now December, 1947, and January, 1948, could 
not be presented. 

I thank Your Honor. 

MR. ROVER: There are two observations I should 
like to make. The statement that very frankly has been 
made by Mr. Mattice simply points up how essentially 
unfair it would be and how essentially unfair the atti¬ 
tude of the Government in this case is in attempting to 
go back to the year 1945. 

He says he cannot tell half the story unless he goes 
back. Well, the only story that the defendant is charged 
with concerns these two dates. The story there is what 
Mrs. Solidav gave him on those two dates, and her testi¬ 
mony as to the purpose. We are not supposed here to 
imagine what Mrs. Soliday might say went on before 
those two dates, because we have not been charged with 
that. 

42 To follow that thought out, Mr. Mattice very 
emphatically says that these three people could 
have been charged with conspiracy. The Government ap¬ 
parently presented the case to the grand jury on the 
char ere of the three of them being guilty of conspiracy. 
Therefore, he says, inasmuch as the grand jury failed 
to indict them for conspiracy, but only indicted my client, 
the evidence, therefore, which might have been admissible 
in conspiracy, where they could have spread it over a 
period of time, and we would have been advised of it— 
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that because the Government failed in getting from the 
grand jury a conspiracy indictment, we must be penal¬ 
ized. Despite the fact that the defendant is only charged 
with substantive crimes on those tvro dates, nevertheless, 
the grand jury having failed to give the Government a 
conspiracy indictment, and we are in this case charged 
with substantive crimes, we must be put on trial for 
conspiracy. That is what it amounts to, in other words. 
I think there is no question about it. If a conspiracy 
indictment had been brought in, the Government could 
have gone back. We would have been advised. As long 
as any overt act in the conspiracy occurred within the 
3-vear limitation, they could have gone to trial on the 
conspiracy indictment, but, I repeat, we would have been 
put on guard. We could have tiled a motion for a bill 
of particulars, requiring the Government to state on 
what dates during the conspiracy these particular pay¬ 
ments had been made. 

43 But the Government lost out on its plan to in¬ 
dict these people for conspiracy, and we now must 
pay the penalty—and I repeat it—in effect of being 
charged with conspiracy. But the only thing we are 
dealing with is two substantive crimes. It just does not 
make logic. 

Finally, I should like to call attention to those cases. 
As I have listened to them, I think without exception, 
if you will examine those cases, you will find that in 
every one of them there was involved the question of 
intent. Admittedly the question of intent is not involved 
here. If Mr. Brehm did these things, no matter what 
his intent was, he is guilty. So the intent, of course, is 
one of the exceptions, but it does not apply in this case. 

Finally, as to the Viereck case, it happened in that 
case that the court appointed me to defend Viereck the 
second time, and I am familiar with it The number one 
element in Viereck’s case was willfulness or intent. 
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THE COURT: What about this point of a link in a 
chain? 

MR. ROVER: There is no showing here, Your Honor. 
We are not charged with a chain. In other words, that 
is the same argument that was made in the Kempe case, 
where there was a chain, where this man had discussed, 
apparently, where they had agreed among themselves 
down through the months. There would be your chain. 
But the court says that is not a chain, because you do 
not have the other offenses leading up to the main 
44 offense, and the defendant put on trial for some¬ 
thing he is not charged with. 

• * # * 

THE COURT: The Court of Appeals has stated the 
rule to be as follows: 

“The general rule is that upon the trial of an ac¬ 
cused person, evidence of another offense, wholly inde¬ 
pendent of the one charged, is inadmissible. However, 
there are many well-established exceptions to this rule, 
raised by the special circumstances of particular cases; 
to the end that all relevant facts and circumstances tend¬ 
ing to establish any of the constituent elements of the 
crime of which the defendant is accused may be made 
to appear. Thus, evidence of other criminal acts has 
been held admissible by this court when they are blended 
or connected with the one on trial, as that proof of one 
incidentally involves the other; or explains the circum¬ 
stances thereof.” 

Accordingly, the Court rules that the exception ap¬ 
plies in this case. 

• • • • 

48 Wednesday, April 18, 1951 

The trial of this case was resumed before District 
Judge Burnita Shelton Matthews and a jury in Criminal 
Division No. 3 at 10 a. m. 

• • • • 
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dealing with is two substantive crimes. It just does not 
make logic. 
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THE COURT: What about this point of a link in a 
chain? 

MR. ROVER: There is no showing here, Your Honor. 
We are not charged with a chain. In other words, that 
is the same argument that was made in the Kempe case, 
where there was a chain, where this man had discussed, 
apparently, where they had agreed among themselves 
down through the months. There would be your chain. 
But the court says that is not a chain, because you do 
not have the other offenses leading up to the main 
44 offense, and the defendant put on trial for some¬ 
thing he is not charged with. 

* * * • 

THE COURT: The Court of Appeals has stated the 
rule to be as follows: 

“The general rule is that upon the trial of an ac¬ 
cused person, evidence of another offense, wholly inde¬ 
pendent of the one charged, is inadmissible. However, 
there are many well-established exceptions to this rule, 
raised by the special circumstances of particular cases; 
to the end that all relevant facts and circumstances tend¬ 
ing to establish any of the constituent elements of the 
crime of which the defendant is accused may be made 
to appear. Thus, evidence of other criminal acts has 
been held admissible by this court when they are blended 
or connected with the one on trial, as that proof of one 
incidentally involves the other; or explains the circum¬ 
stances thereof.” 

Accordingly, the Court rules that the exception ap¬ 
plies in this case. 

• * • * 

48 Wednesday, April 18, 1951 

The trial of this case was resumed before District 
Judge Burnita Shelton Matthews and a jury in Criminal 
Division No. 3 at 10 a. m. 

• • • • 
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49 (The following occurred in chambers:) 

• • • • 

50 THE COURT: I understood from what you said 
yesterday, Mr. Mattice, that you considered the 

admissibility of these transactions necessary for you to 
prove your allegations? 

MR. MATTICE: They are all part of one project 
which began in 1945 and continued— 

THE COURT: I was reading a concurring opinion 
by Judge Stephens, in which he said that if there was 
other relevant evidence you could prove this by, it would 
be better to use that. But I understood from what you 
said yesterday—and I just wanted to be sure I did un¬ 
derstand you correctly—that your claim of an alleged 
understanding dates back— 

MR. MATTICE: To January, 1945. 

THE COURT: And you are claiming that you must 
go back to that in order to establish— 

MR. MATTICE: The arrangement. 

MR. ROVER: May I make this observation? I do 
not want to reopen the argument. I think there could 
be no question that Mr. Mattice would have a perfect 
right to ask this woman whether there was an agree¬ 
ment. I think there could be no question about that, and 
that the two payments in the indictment were pursuant 
to the agreement. 

The question I was raising, and I think it comes 

51 Stephens’ suggestion, is that there is absolutely 
no reason why the Government should be permitted 

to prove the agreement that she, right straight down the 
line for a period of 3 years, all of which is barred by 
the statute except the last two—why that evidence could 
be admissible. I think that is what Judge Stephens had 
in mind. 

I grant you it is perfectly proper for him to ask 
whether there was an agreement. I do not think the 
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date of the agreement is essential, except that it was 
prior to the dates mentioned in the indictment. What I 
vigorously objected to was the testimony of all these 
items month by month, which do not necessarily show 
the agreement 

MR. MATTICE: I am not so much interested in the 
detailed items, month to month, but I wanted to show 
how it began. I want to ask this woman if pursuant to 
that agreement it was carried out, and if from that time 
on she had made contributions of money. I do not in¬ 
tend to go into the minute details. You may want to on 
cross-examination; I do not expect to do that. 

I want to establish that it started in January, 1945, 
under an arrangement between the two, and that the 
arrangement was carried out and continued until this 
first woman, Mrs. Soliday, left his employ. 

I am going to follow that up with the second woman 
who was employed, who took Mrs. Soliday y s place, 
52 to show that the same or a similar arrangement 
was made. The second arrangement was all with¬ 
in the statutory period. 

THE COURT: It did seem to me that to get all of 
the documents month by month and to put them in would 
be prejudicial to this man. I noticed in referring, again, 
to one of the authorities, Wigmore, that if it were a 
plan, you are not supposed to pick out an isolated item 
here and there. 

MR. MATTICE: Under that objection, I will put in 
all the items, then. 

THE COURT: It would seem to me fairer to all 
concerned if you proceeded as you indicated a while ago. 

MR. ROVER: I do not think that alleviates it, Your 
Honor. He is going to ask her whether she did not con¬ 
tinuously, right straight down the years, make these 
payments. 
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THE COURT: The thing abont it is that it would be 
very odd if they just made an arrangement and then 
nothing happened. 

MR. ROVER: This is the position the defendant is 
put in. Mr. Mattice admits that he went before the 
grand jury to get an indictment for conspiracy. 

MR. MATTICE: That does not happen to be the case. 
We did not seek one. I merely said there was none. 

As a matter of fact, we did not urge it; we did not ask it. 

• • • • 

53 MR. ROVER: As I understand it, the situation 
stands the same as it did yesterday. You are going 
to be permitted to show all these various items. 

MR. MATTICE: I can say to you that we are not 
interested in showing all these items. I shall be very 
glad to do it in a general way without taking up each 
item. On cross-examination you may want to go into it; 
I expect you would want to. 

MR. BAKER: Our difficulty yesterday in complying 
with Mr. Rover’s request was that we had not assembled 
all that information, or endeavored to, as to each sepa¬ 
rate transaction prior to this time. That was why we 
had such a difficult time getting it up. 

THE COURT: You feel that you could not specify 
that ? 

MR. MATTICE: I feel that the proper way to put 
the case in is the way I indicated. I may be wrong, but 
I certainly feel that that is the way to do it. 

THE COURT: I want to be fair to the defendant 
and to the Government, but there is this ruling, of 
course, about these other crimes, and also the relevancy 
of the plan. 

MR. MATTICE: One case I mentioned yesterday, 
you will recall, holds that it is proper when the preceding 
matters in question tend to show that a course of conduct 
was entered upon and continued. That is exactly what 
this is. 
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THE COURT: I know what the rule is. The 

54 trouble about the rule is that it has a sort of twi¬ 
light zone. 

MR. MATTICE: I did not use this language, but 
what we have here really is a trick, scheme, and device, 
which involves, of course, a course of conduct by trick, 
scheme, and device. We say he obtained moneys from 
these employees. 

MR. ROVER: You do not say that in your indict¬ 
ment. 

MR. MATTICE: No, this indictment is, of course, 
not under any statute where that could be shown. 

MR. PECHACEK: As I understood you yesterday, 
you were proceeding on the theory that there was a 
conspiracy. 

MR. MATTICE: I said it was a conspiracy. 

MR. PECHACEK: I understood that was the premise 
on which you predicated your argument yesterday. 

MR. MATTICE: I say that because it is the law in 
both criminal and civil cases. Whether you charge a 
conspiracy or not, the evidence may show that one 
existed. I know that is true in damage suits and' in 
criminal cases. Even if a conspiracy is not charged, the 
evidence may show that one existed, and the evidence 
will show here that one existed. 

I may say in that respect that Mrs. Brehm would be 
a member of the conspiracy, in view of what I know. 
The grand jury might have indicted four persons. 

MR. ROVER: I think, as Your Honor says, this twi¬ 
light zone does present some difficulty. I thought the 
Kempe case cleared up the twilight zone. 

55 THE COURT: I do not think it covered it so 
carefully. It did not seem to have a plan. The 

man did it on several occasions, but they all happened 
to be separated. There did not seem to be any exact 
plan. 
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MB. MATTICE: Here is the situation. Congress has 
certain latitude for clerk hire. A Congressman can’t 
draw that and put it in his own pocket. He can, by 
filling out a clerk-hire form, put individuals on the pay¬ 
roll to work in his office, and they can be paid out of 
that fund. It was, I think, about $12,000 a year. 

What the defendant had here was a trick, scheme, and 
device to divert some of these moneys to his own pocket. 
He could not do it openly and legitimately; he had to do 
it under cover. He had to cover it up and conceal wdiat 
was being done. If it were government money, it would 
violate section 80, but it was not government money. 
Once the employee received his or her pay check, cashed 
the check, and got the money in his own hand, the money 
belonged to him or her. It was not government money, 
so the Government was not defrauded. 

The Parnell Thomas case was a different matter. It 
was under a different statute. In that case there w^as 
defrauding. 

MR. ROVER: Don’t you think that if you are per¬ 
mitted to ask about the agreement and then jump to 
the two counts in the indictment, that proves your case? 

MR. MATTICE: No, I don’t believe it does. 

56 I would not feel satisfied that way, because I am 
interested in showing that a course of conduct was 

arranged in January, 1945, was persisted in, was car¬ 
ried out, and was continued down to and including the 
date mentioned in the indictment. 

MR. ROVER: I think that that is an objectionable 
feature. It simply s"wamps this man with a lot of things 
he is not charged with. That is what the courts are 
guarding against. 

• • • • 

57 MR. MATTICE: I do not need to go into de¬ 
tail, but I do want to establish that the arrange¬ 
ment made was carried out. 
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MR. ROVER: Prior to the dates mentioned in the 
indictment? 

MR. MATTICE: Yes, and to show that she delivered 
moneys to him as provided for in the arrangement. 

MR. ROVER: Every month? 

MR. MATTICE: Yes, every month. 

MR. ROVER: So we are right back where we started. 

MR. MATTICE: I don’t know that that adds any¬ 
thing to it. 

MR. ROVER: I just wanted to make my objection 
clear on the record that I object to anything in the 
opening statement about that; and to save the Court’s 
time, I object to any question propounded to any wit¬ 
nesses concerning anything occurring prior to the date 
mentioned in the indictment, except the statement that 
there was a plan. 

May it be understood, of course, that even if 
58 Mr. Mattice does not mention dates, but if he 
shows a course of conduct coming down month by 
month, when I cross-examine on this I am not waiving 
my objection? 

THE COURT: Oh, yes, of course. 

• • • * 

Opening Statement 
On Behalf of the United States 

MR. MATTICE: 

* * * * 

64 The evidence from Mrs. Soliday and from some 
other witnesses will be to the effect that Mrs. 
Soliday accepted the position there with the understand¬ 
ing that she was not to keep all the money she drew, 
and that she did, in pursuance with the arrangement 
which they had, turned back to him the difference. 
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In that month of January, she worked only two-thirds 
of the month, so she turned back only a hundred dollars. 
But subsequently the amount was increased. I shall not 
go into details on that, but that arrangement made in 
January, 1945, was carried out during the period Mrs. 
Soliday was employed there. That was the entire year 
1945, the entire year 1946, the entire year 1947, and the 
month of January, 1948. 

I may—I think I should—explain to you that there 
is no charge in this indictment concerning any of the 
moneys turned over by her to Dr. Brehm during the 
years 1945, 1946, and 1947 until December, 1947, which 
is the first count in this indictment, the reason being 
that the statute of limitations has run against us on 
those. In other words, they are what is commonly 
65 known as outlawed. The defendant could not be 
charged with anything back of December, 1947, and 
he is not so charged. Of course, you cannot take any 
action with respect to any matters prior to that time. 

That is not all of the story that the Government’s 
evidence here will show you. These people—that is, Mrs. 
Soliday and the defendant—had been friends for years. 
But the evidence will show that there was a falling out 
about December, 1947, and that Mr. Brehm discharged 
Mrs. Soliday. I think that occurred about the middle 
of January, but he permitted her to remain on the pay¬ 
roll for the rest of the month of Januarv, so she drew a 
check at the end of January for the January salary, but 
she had not worked there after, say, somew'here around 
the middle—perhaps it was the 12th—of January. 

Then came Mrs. Craven. Mrs. Craven, as the evi¬ 
dence here wfill show you, was an entirely different sort 
of person than Mrs. Soliday. Mrs. Soliday was not an 
experienced clerk. * • • 

Mrs. Craven, on the other hand, was an experienced 
woman. She had worked on the Hill, as they sav, mean- 
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ing in the Congress of the United States, for many years 
—something like 20 years, I believe. She had 

66 worked in the offices of various Representatives. 

• # • 

# * • • 

As was the case with Mrs. Solidav, this defendant said 
to Mrs. Craven, “Now, I am paying you $2,400, but you 
are drawing the salary at which I am putting you on the 
payroll, and you are to turn back to me the difference.” 

Now, there may be a little dispute about just how 
that came about. In the case of Mrs. Solidav, I think 
the evidence will show that Mrs. Solidav, perhaps, sug¬ 
gested making contributions to the campaign fund. The 
Solidays and this defendant come from the State 

67 of Ohio, and in the State of Ohio, as is well known, 
it is the custom for all public office holders and 

job holders to kick in 10 percent of their wages. • • • 

• • « * 

68 Mrs. Craven went to work there on the 1st of 
February, 1948. At the end of that month, when 

she got her check—and the same is true of Mrs. Soli- 
day—she went into the Disbursing Office of the Sergeant- 
at-Arms Office of the House of Representatives, where 
commonly everybody goes to cash their checks, and 
cashed her check and got her money. Mrs. Craven de¬ 
livered the $200 each month mentioned in the indictment 
here—that is, at the end of February, about the end of 
March, April, May, and so on. 

• • • • 

69 I think I should say, without mentioning figures, 
that in the aggregate during the years 1945, 1946, 

1947, and one month of 1948 a considerable total sum 
was turned over by Mrs. Soliday to Dr. Brehm. 

In the period Mrs. Craven worked there, there was a 
considerable sum. I shall not go into the detail of 
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exactly how much it was, but these five counts charge 
$200 each, so there would be $1,000 in what is charged 
here. 

• • • • 

102 Helen Bethel 

• i • • 

Direct Examination 

103 Q What is your job or position there? A Sec¬ 
retary and bookkeeper, Ohio Republican Finance 

Committee. 

• • t • 

Q In response to a subpoena which you received, have 
you brought with you two checks in 1946 and two checks 
in 1948, of a total each time of $2,500, payable to Brehm 
for Congress Committee, and do you have those checks 
with you? A Yes. 

• • • • 

104 Q One is dated August 12, 1948, for $1,500; is 

that right? A Right. 

Q And the other is dated September 14, 1948, for 
a thousand dollars? A Right. 

Q They are both payable to Brehm for Congress Com¬ 
mittee? A Yes, sir. 

• • • • 

105 Q Miss Bethel, in response to the request in 
the subpoena which you received, did you search 

the records of your office -with respect to any contribu¬ 
tions received by vour committee from Walter E. Brehm, 
Brehm for Congress Committee, Emma Craven, Clara 
Solidav, Ray Solidav, or Dan Solidav during the years 
1945 to 1948, inclusive? A Yes, sir. 

Q Did you make such a search? A Yes. 
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Q Did you find any contributions from any of those 
people whom I have named? A We have one to the 
Ohio Republican Finance Committee, 1948. 

Q Is that the hundred-dollar one? A Yes. 

106 Q That is the only contribution? A That is 
the only one I found. 

# • * • 

Cross Examination 

• • • • 

Q These checks that I understand you have identi¬ 
fied, Miss Bethel, are checks that were drawn by the 
Ohio Republican Finance Committee on the various dates 
mentioned for the amounts mentioned, payable to Brehm 
for Congressman Committee and, I suppose, were sent 
to Brehm or the Brehm for Congress Committee for use 
in the particular campaign that was then about to com¬ 
mence; is that correct? A Yes, sir. 

107 Q In other words, the contribution by the Re¬ 
publican Finance Committee to aid Dr. Brehm’s 

campaign in his Congressional district? A Yes. 

Q It is customary, I take it, when money is avail¬ 
able, for the Republican Committee to send it to other 
Congressional candidates throughout the State; is that 
correct? A Yes. 

* • • • 

Clara Soliday 

• * • • 

108 Direct Examination 

* • * • 

114 Q You did go back there that day, did you, 
the 10th of January, 1945? A Yes. 

Q Did you see Dr. Brehm? A Yes, I saw him. 
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Q Where? In his private office? A In his private 
office again. 

Q Was anyone else present? A No one else was 
present. 

Q WTiat did he say to you on that occasion? A 
Of course, we talked about what was to be my duties, 
and so forth, and my salary, and the— 

Q What salary was mentioned? A He didn’t men¬ 
tion any specific salary. 

Q How did you know how much you were to be 
paid? A He said that I was to get the whole, entire 
salary; I was to go draw the entire salary; I 
115 should go and get my check at the window, the 
same as the others did; and that then I was to 
take it to the Sergeant-at-Arms and have it cashed and 
bring it over there and give him a certain amount each 
time, and then the rest of it was to be mine. 

Q How much did he say you were to return to him, 
and how much you were to keep for yourself? A The 
first month, of course, I didn’t get as much salary. I 
think the first check was $232. 

Q Because you worked only 20 days? A Yes, from 
the 10th on. I gave him a hundred dollars and kept 
$132. The next month, of course— 

Q How did you arrive at that division? A I hardly 
know; T can’t tell you. 

Q To give him $100 and keep $132? A I was will¬ 
ing. 

Q But how did you arrive at the figures of $100 and 
$132? A I don’t know. 

Q In other words— A I just gave him $100, and 
I kept the rest. 

Q Why didn’t you make it $75 and keep more than 
$132? W 7 as anything said about how much you were 
to keep? A I think it was rather stipulated, but I 
can’t recall just our words. 
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Q Was it on a percentage basis? 

• * * * 

116 THE WITNESS: No, it was not on a per¬ 
centage basis. 

* * # # 

Q For what purpose were you thus to pay over to 
him? A Nothing was said about the purpose. 

Q Did you know for what purpose? A No; I just 
supposed that was as much as I was worth. 

Q What is the fact about that? A Perhaps it was; 
I don’t know. I was getting a little more money than 
what I got down at the Treasury. 

• * ♦ • 

117 Let us take the next month, February, because 
you were there only part of January. A Yes. 

Q How much did you draw? A I drew $332. I 
think it was just about $332. I believe I have it down 
here, if you will just excuse me a moment. I think I 
jotted it down for the second month. 

Q You drew more for February than you did for 
January? A Yes, about a hundred dollars more. 

Q Just to refresh your recollection, I will ask you 
if it was not somewhere around $330. A Yes, it was. 

.Q That is near enough. Tell the jury whether you 
continued to carry out the arrangement that you and 
Mr. Brehm had made about your getting vour check, 
getting it cashed, and bringing the money back and giv¬ 
ing him some. Tell us whether you continued to carry 
out that arrangement. A Yes. 

Q For how long did you continue to do that? A All 
the time that I was there. 

118 Q That was what years? A 1945, 1946, and 
1947. 

Q How about January, 1948? A In January, 1948, 
I was let out summarily. 
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Q But you got paid for January, 1948, didn’t you? 
A Yes. 

Q So during all the period I have mentioned—Janu¬ 
ary 10, 1945, to the end of January, 1948—you carried 
out his directions and instructions: You cashed the 
check as he had told you to do it, brought the money 
back, and gave him part of it? A Yes; and each time 
I received a raise, he got most of the raise. 

Q You did receive raises? A Yes, I did receive 
raises. 

Q You say when you received raises, you turned over 
a larger amount to him? A Yes, I did. 

Q Going to the end of that period, December, 1947, 
and January, 1948, how much did you turn over to him 
on those occasions? A I turned over to him— 

• « # • 

119 Q How much did you turn over to him? A 
$442.01. 

Q That was your pay. That was what you drew. 
How much did you turn over to Mr. Brehm? A He 
got $240. 

Q I am asking you about December, 1947. That was 
the last December you worked for him. 

In January, 194S, when you got your check at the 
end of January, how much did you turn over to him*? 
A In January, of course, I sent it back with Ray, be¬ 
cause I didn’t want ever to go back in his office again. 

• # • • 

121 Q What arrangement, if any, wrns made be¬ 
tween Dr. Brehm and you about how you were to 
deliver the money to him at that time? Was anything 
said about that? A I always gave it to Dr. Brehm. 

Q No. What, if any, arrangement? Did he tell you 
how’ to do it? A He didn’t tell me, because I just went 
directly to him with it and gave it to him. 

Q Did you just hand him the money or w’rap it in a 
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paper or put it in an envelope, or how? A I usually 
took an envelope out of my drawer, put the money in it 
and would take a paper and maybe lay it inside the 
paper and go in his office and hand it to him. 

Q You put the money inside the envelope? A Yes. 

* * * * 

129 Q When you did mail money to him in Ohio in 
envelopes such as you have here identified and 

described, did you put postage stamps on, or would you 
just put them in under his frank? A Oh, I always 
stamped them. 

* • • • 

Q Nothing was said to you by Dr. Brehm about what 
purpose these payments or these deliveries of money was 
for? Did you ever have any understanding of 

130 that or any idea of what it was for? A I had 
no idea, because I didn’t know. 

Q Did you ask him whether there was any thin g wrong 
about it or whether it was all right? A I didn’t ask 
any questions. 

• • * • 

135 Q I will ask you to look at this photostat copy 
of a check, which is not the certified copy, which 

for identification has been marked as Government Ex¬ 
hibit 6. Look at the check which is dated August 29, 
1947. Just remain seated there. It is payable to you. 
You can take it in your hand. 

• * • • • 

Q Did you go in to the Sergeant-at-Arms’ office and 
cash your check? A Yes. 

Q And get the money out of it? A Yes, I got the 
money. 

• • * • 

136 Q No. You gave $240 to Margaret with direc¬ 
tions what to do with it? A Yes, with directions 

what to do with it. 
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Q What she did with it, you don’t know of your own 
knowledge, do you? A Yes, I saw her put the money— 
Q Well, you may tell that. You saw her do what? 
A I gave her the money, and she put it in the envelope. 
Q In what envelope? A In one of these enve¬ 
lopes. 

137 Q That Mr. Brehm had prepared by writing 
his own name and address on? A Yes. 

Q One of these envelopes? A One of the envelopes 
there. 

Q That you say he had supplied you with? A Yes. 
Q You saw Margaret put the $240 in that envelope. 
After she put it in, what did she do with it? A She 
put it—she mailed it. 

Q Did you see her mail it? A No, I didn’t see her 
mail it; I saw her start to. 

Q The last you saw of it, it was in Margaret’s hand? 
A Yes. 

• * • • 

140 Q You knew Mrs. Brehm, the wife of the Con¬ 
gressman, did you not? A Yes; I liked her very 

much. 

Q Was she employed in the office? A No. 

Q That is, she was not on the payroll? A No, she 
was not. 

Q But she was at the office? A Yes, she would come 
over. 

Q Did you ever deliver any money to her? A No. 
Q For him? A No. 

Q Or deliver any money to him for her? A No. 

Q All you delivered, you delivered to Mr. 

141 Brehm himself? A To Mr. Brehm himself. 

Q Did you and Mr. Brehm have a conversa¬ 
tion during this period we are talking about concerning 
whether or not you might or could deliver the money 
to Mrs. Brehm? A Yes, a couple of times. 
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Q What did he say on that occasion? A He said, 
“We will leave her out of it.” 

Q How did that come up? Had you said something? 
A I said, “It would be very easy to go over and give 
this to Mrs. Brehm. Would it be possible that I could 
do it?” 

He said, “Just leave Mrs. Brehm out of it.” 

• # # * 

142 Motion to Strike Testimony of Clara Soliday 

MB. ROVER: May it please Your Honor: I am 
sorry to have inconvenienced you, but after listening to 
this woman’s testimony, I think there is nothing that coun¬ 
sel for the defense can do except to move to strike all 
of her testimony on the following grounds: 

She has testified as to the arrangement from 1945 on, 
on the theory, as stated to the Court by Mr. Mattice yes¬ 
terday, that that evidence was admissible to show this 
common plan or system, undoubtedly a common plan or 
system to give these contributions for the purposes men¬ 
tioned in the indictment, for political purposes. 

143 That, of course, is essentially because the defend¬ 
ant here is not merely charged with having re¬ 
ceived certain money. That would not be a violation of 
this statute at all. The money must have been received 
under some sort of arrangement entered into between the 
parties that it was given for a political purpose, the 
political purpose being his re-election as a Member of 
Congress from the State of Ohio, as the indictment says. 
It was for the political purpose of assisting in the financ¬ 
ing of the defendant’s campaign for re-election as such 
Representative in Congress. 

In other words, the common-plan theory had to be 
the money given for the purpose mentioned in the indict¬ 
ment. If this woman decided that she was willing to 
give Dr. Brehm a couple of hundred dollars a month to 
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build a house with, even if that was the arrangement 
ahead of time, conceivably he might have been guilty 
under another statute, w’hich is usually called the Kick- 
Back statute, but certainly not guilty under this statute. 

Your Honor will remember when Mrs. Solidav was on 
the stand, while Mr. Mattice pressed her pretty hard, so 
much so that I had to object to leading questions, she 
never uttered a syllable concerning the political purpose 
for which this money was given—never any ar- 

144 rangement for a political purpose at all. 

She started off by saying, “I gave him a hun¬ 
dred dollars,” but nothing was said about the purpose. 
She suggested that maybe that was as much as she was 
worth. Then, finally she wound up by saying that no 
arrangement was made with Dr. Brehm. Nothing was 
said as to the purpose and the use of this money. 

I just overheard Mr. Mattice—without eavesdropping— 
say that he might have other evidence which would show 
it was given for another purpose. I submit there cannot 
be any other competent evidence that will help out this 
witness’ testimony, because she is the one who was sup¬ 
posedly in the bargain. She said, certainly by direct 
inference, that it was not given for political purposes. 
There was no understanding between her and Dr. Brehm. 
I submit that even if Dr. Brehm had secretly in his 
mind the intention to use it for political purposes, un¬ 
less the agreement between these parties was that it was 
to be given for a political purpose—given to and for a 
political purpose—there would not be any violation of 
this statute. 

So I suggest to you, first, that the common-plan idea 
is out. There is no testimony from this woman, who is 
a vital witness here. In other words, someone else can’t 
testify as to what she gave money to Dr. Brehm for. 

145 She says she gave it to him for no purpose at 
all, except that she probably was not worth any 

more. Therefore, the common plan goes out, and that 
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carries with it every count up certainly to the first and 
second counts. As to those two counts, I submit her 
testimony goes out again, because she has not said, and 
she won’t say, that it was given for a political purpose. 
So unless she gave it, and it was received by him, by 
agreement, for a political purpose, then her testimony 
is not relevant to the issues here. It may be relevant to 
some other prosecution, but not to the issues here. 

Finally, I suggest that as to the first count, the indict¬ 
ment charged that it was done on the 23rd of December. 
I knew the Government had made a mistake when it said 
that. It did have the advantage of bringing it within the 
statute of limitations, because the indictment was re¬ 
turned on December 20, and therefore the statute of 
limitations ran. It says, “Returned before Judge Tamm 
on December 20.” So December 23 would be within the 
statute. 

MR. MATTICE: It was returned in January, Mr. 
Rover. 

MR. ROVER: I have here, “Returned before Judge 
Tamm December 20, 1950.” 

THE COURT: The jacket says: “Filed in open 
court December 20, 1950.” 

146 MR. ROVER: Now, even assuming that this 
woman’s testimony was otherwise relevant, which 
I submit it is not, because of the failure to state what 
the purpose was—in fact, she negatived the political pur¬ 
pose—certainly no inference can be drawn that it was 
for a political purpose. She says the last payment was 
on December 19, 1947. Therefore, that is definitely 
barred by the statute of limitations. 

So on those grounds I submit that all her testimony 
should be stricken. 

MR. BAKER: May it please the Court: With respect 
to the first matter that Mr. Rover raised, the Govern¬ 
ment feels that if he were now making a motion for a 





70 


directed verdict, and the Government had rested its case 
with the testimony of Mrs. Soliday, his motion would be 
well founded. But the Government intends to show by 
testimony of the one other person who knew what this 
money was for—that is, the defendant himself, by his 
own admission—the Government does not know and Mrs. 
Soliday does not know what this money was for—but 
who can tell us other than Dr. Brehm himself, and we 
propose to introduce admissions of the Doctor himself 
that that is what the money was for—a political purs- 
pose—and we respectfully submit that that satisfies the 
language of the statute. 

147 Despite what was earlier said about conspiracy, 
this is not a trial for conspiracy; this is a trial 
on the substantive facts. Dr. Brehm is being tried for a 
violation of Section 208. It is a question whether he 
indirectly solicited, received, or in any manner was con¬ 
cerned with soliciting or receiving any subscription or 
contribution for any political purpose. That does not 
in any way say that the person giving the money had to 
know it was for a political purpose or what purpose it 
vras for, if he himself engaged in a scheme to receive 
this money and did receive it and says he did it, and 
that the money w~as for his political campaign. 

As to the second point, the indictment alleges, first, 
that the offense occurred on or about December 23. 
That is quite correct. At the time this indictment was 
written, the Government was not aware of the practice 
of the bank in the Sergeant-at-Arms Office as to predat¬ 
ing these stamps on the back. 

THE COURT: Do you concede that the statute of 
limitation has run as to that count! 

MR. BAKER: I would rather, Your Honor, put it 
on this basis: that the statute of limitations is an affirma¬ 
tive defense that should be raised other than by motion 
at this time. 
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MR. ROVER: We could not raise it by affirma- 

148 tive defense, because you gave us the wrong date. 

MR. BAKER: As Mr. Rover knows, you are 
not held in the statute to a date, such as the 23rd of 
December. There is plenty of authority, as Mr. Rover 
knows, again, that a date in an indictment, such as “on 
or about December 23,” does not restrict proof only to 
December 23. There is a leeway each way of some 
little time. 

THE COURT: Do you mean you expect to have other 
testimony? The only testimony we have thus far does 
not make it on the 23rd; it makes it some other date. 

MR. BAKER: The only testimony before us now is 
that Mrs. Soliday says here that she cashed this check 
on December 19. Mr. Rover brought out by the cross- 
examination of Mr. Wilson that that check could have 
been cashed on the 19th or the 20th. That also is in 
evidence before the Court. It may be that the jury would 
believe that Mrs. Soliday is mistaken by one day. Cer¬ 
tainly from the stamp, as Mr. Rover brought out in cross- 
examination, it was possible she could have cashed it on 
the 20th, which was the next day. 

THE COURT: But your burden is to establish it 
beyond a reasonable doubt. 

MR. BAKER: That is correct—all the charges in 
the indictment. 

THE COURT: Mr. Rover, at this time the 

149 Court will deny your motion, but you may renew it. 

• • • • 

222 Margaret Hiser 

• • • • 

223 Direct Examination 

• • • • 

Q Are you a daughter of Mrs. Clara Soliday? A 
I am. 
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• • • # 

224 Q Was there a time when your mother suffered 
an accident of some kind and sustained a broken 

arm? A That is right; in August, 1947. 

Q Where did that occur? A Cleveland, Ohio, at my 
sister’s home. 

Q Do you remember wiien your mother returned to 
Washington after she suffered the injury? A I think it 
was some place around the 27th or 28th of August. It 
was on a Thursday, whatever date that fell on. 

Q 1947? A That is right. 

* • • # 

Q Did you go with her to the Capitol Building 

225 after her return? A I did. 

Q What, if anything, did Mrs. Soliday do there? 
A Well, she went over to the House of Representatives 
Building first to get her check, and then we went over 
to the Capitol, where she cashed it. She had some little 
trouble endorsing, of course, because of the fractured 
wrist. 

Q You saw her endorse the check? A I did. 

Q You saw her get the money? A I did—well, I 
stood aside when she got it. 

• * • • 

Q After that, was some of the money which she ob¬ 
tained after cashing her check turned over to you? A 
It was. 

Q How much of it? A Something over $200; some 
place around $230, $240. I can’t recall the exact amount. 

• • • • 

226 Q At the time your mother handed that money 
to you, did she also hand you any paper or letter 

or envelope? A She gave me a franked, self-addressed 
envelope. 

Q To whom was it addressed? A To Walter Brehm. 
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Q I will ask you to look at Government Exhibit 12 
and tell the jury whether it was an envelope of that type 
or kind. A That is right. 

Q Was the handwriting the same? Or are you fa¬ 
miliar with the Doctor’s handwriting? A I have seen 
it there in the frank. 

Q What did you do after you received the money and 
the envelope? 

By the way—I will strike that last—was there a stamp 
on the envelope at the time she gave it to you? A I 
think there was. 

Q What did you do with it? A She told me how 
to prepare it. 

Q Not what she told you to do, but just what did you 
do? A I took it and put it in a piece of paper and put 
it in the first envelope; then it went in the second enve¬ 
lope. 

• * • • 

227 Q In other words, you deposited it in the 
United States mails? A That is right. 

Q It was addressed to whom? A To Walter E. 
Brehm. 

Q Where? A Millersport, Ohio. 

• • • • 

294 Emma Craven 

• • • * 

Direct Examination 

• • • • 

295 Q Did there come a time when you went to 
work for Congressman Walter Brehm? A Yes. 

Q When did you first go to work there? A In Feb¬ 
ruary, 1948. 

* * • • 
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296 Q What was your first contact with Dr. Brehm 
with respect to this position? Will you tell us 

about that? A I was called by Miss Helen Griffin, who 
told me that—she was employed on the Hill with Con¬ 
gressman Buchanan—she said there was a vacancy in 
Dr. Brehm’s office, and Miss Crozier, whom I had known 
years before, when I worked in the Government Hous¬ 
ing Authority, was his secretary. So I called Miss 
Crozier, and she interviewed me for the position. 

Q Did there come a time wffien you talked to Dr. 
Brehm himself concerning the position? A Yes. 

Q Was that at his private office? A Yes. 

297 Q In the House Office Building? A Yes. 

* • • • 

Q Now, on that occasion did you talk about the salary 
that you w’ould be employed at? A Miss Crozier said 
the salary was $2,400 base, which amounted to around 
$3,700. 

Q WTiat did Dr. Brehm say about the salary, Mrs. 
Craven? A Dr. Brehm talked to me and asked me if 
I was willing to accept $2,400 base. 

I said, “Yes.” 

I would be assistant secretary; I wasn’t top girl. 

Q Did your name then go on the payroll? A Yes; 
I went on the payroll for $4,500 base. 

Q When did you first learn that you would go on 
the payroll at $4,500 instead of $2,400? A After I 
talked to Dr. Brehm. 

Q How did that come about? A He said it was a 
Presidential campaign year, and the Republicans had 
been out of power for so many years, they had no funds 
in the Republican campaign war chest; that if I re¬ 
ceived more money, would I be willing to donate to the 
political campaign fund? And everybody at that 
29S time thought Dewey would be elected President, 
so I said, Yes, I -would be willing to donate to 
the campaign fund. 
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So he asked me if—He said not one cent of it would 
go back to him; that he would give me the name of the 
Republican committeeman to send my donations to. 

X questioned him on that and asked him if it was all 
right. 

He said, Positively”; he wouldn’t take one cent of the 
money himself; it would go to the Republican committee; 
that he would give me the name and address to send it to. 

Q Did he ever give you that name and address? 
A Later he said that he would be responsible for it; 
just to give it to him, and he would send it on to the 
committee. 

Q When did you receive your first pay check? A 
The last day of February. 

Q Do you remember in what amount that pay check 
was? A It was four hundred and some. 

Q Four hundred and some dollars? A Yes. 

Q When you say, “some,” can you say if it would 
be as much as $450? A It would be about $450, yes. 

Q Did you receive your pay check in the Dis- 
299 bursing Office? A Yes. 

Q What did you do with it then? A I cashed 
it. 

Q Where? A I believe at the Disbursing Office. 

Q Is that right there in the Capitol Building? A 
Yes. 

Q On the House side? A Yes. 

Q I show you Government exhibit 7 for identification 
and ask you if you will look at it. These purport to be 
photostatic copies of checks. I will ask you if you will 
look at the front and the back of all these checks and tell 
me if you have had or seen the originals of them. A 
Yes, these are all pay checks. 

Q Do they bear your endorsement? A Yes; uh-huh. 


« 
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300 Q Have you any recollection as to what you 
did with the proceeds of the February check? Did 

you receive them from Miss Crozier? A Yes. 

Q What did you do with them? A Well, I turned 
$210 over to Congressman Brehm and deposited the bal¬ 
ance in my account. 

• • * • 

301 Q In the succeeding months did you follow the 
same practice? A Yes. 

Q Was it always the same amount? A Yes. 

Q How did you turn this money over to Dr. Brehm? 
A Well, I put it in an envelope, took it in to him, and 
asked him for the address of the committeeman. 

Q Are you speaking, now, of the first occasion, in 
February? A Yes. 

Q Was this at the end of February? A Yes. 

Q The office you are speaking of is the office in the 
Old House Office Building? A Yes. 

Q That is a private office? A Yes. 

Q Please go ahead, then. A I asked him for 

302 the address, and he said he would take care of 
addressing the envelope, and he would send it on 

to the committeeman. 

Q On the next occasion, in March, did you again turn 
over that sum of money to Dr. Brehm? A Yes. 

Q Where did you do that? A In his office. 

Q Was it in an envelope, or was it— A It was in 
an envelope. 

Q It was in an envelope? A Yes. I put it in a 
blank envelope. 

Q Did you mark anything on that envelope? A No. 
I put it in a blank envelope. 

Q Was it your procedure in each month to put it in 
an envelope? A Yes, because I thought he was to 
address it to the committeeman. 





77 


Q You testified with respect to the February pay 
check. I will ask you specifically with reference to 
March, 1948: Did you make a payment, or did you turn 
over $200 of your salary to Congressman Brehm? A 
$ 210 . 

Q $210? A Yes. 

Q Did you do that in the same manner, in an 

303 envelope? A Yes. 

Q Did you hand it to him personally? A Yes. 
Q In his office? A Yes. 

Q At the time you received your pay in April, did 
you again follow the same procedure? A Yes. 

Q You turned over how much money at that time? 
A $210. 

Q In the month of May, did you follow that same 
procedure again? A Yes. 

Q Did you turn it over to him personally? A Yes. 
Q And the amount, again, in May? A $210. 

Q In the month of June did you turn over any money 
to Congressman Brehm? A Yes. 

Q Was each of these times that you are testifying to 
on the same date you received your pay check? A Yes. 
Q Did that vary in any of those months as to the— 
A My pay check varied, but the amount did not 

304 vary. My pay check would go up and down. If 
they reduced the withholding tax, my pay check 

was more. 

Q As to the time that you made payment, was it 
always on the day you received your pay? A Yes. 

Q In the month of July did you make a payment to 
Congressman Brehm? A Yes. 

Q In what amount was that? A $210. 

Q In the month of August? A I think in August 
he went back for the campaign. I mailed it to him. 

Q I will again refer to Government 7 for identifica¬ 
tion and show you the July salary check. I should like 
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you to look on the back and see if you can determine 
the date where the payment stamp appears on the back. 
A August 3. Down here it says: “August 3.” 

Q What is the date on the July check? A July 30. 
Q Now, in August: What w*as the occasion for your 
mailing money in August? A Well, Mr. Brehm was 
back in Ohio. 

Q How much money did you mail him? A $210. 

305 Q WTiere did you mail it to? A Millersport, 
Ohio. 

Q Before Mr. Brehm left for Ohio, did you have any 
conversation with him as to what you would do with the 
payment? A I asked him if he wanted—if he w-as going 
to give me the name of the man to send it to in the 
Republican committee. 

He said, “Just forward it to me, and I will see that 
he gets it.” 

Q What type of envelope did you send it in? A 
Just a regular envelope of his office and put a three-cent 
stamp on it—one of his franked envelopes. 

Q You put a three-cent stamp on it? A Yes. 

Q Did you send the money freely in the envelope, or 
did you put in a money order, or anything like that? 
A No; it was just money. 

Q Cash directly in the envelope? A Yes. 

Q Bills? A Yes. 

Q Was there any reason why you mailed bills—that 
is, cash—instead of a check or a money order? A He 
preferred it that way. 

306 Q WTiom are you referring to? A Mr. Brehm 
said just to put it in an envelope. 

• • • • 

311 Q W^hat, if anything, was done about that, Mrs. 

Craven? A Well, it was just understood that the 
withholding tax would take care of it, and as long as the 
whole tax was being paid on the money, that I could do 
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with the balance of it what I pleased, and that was to 
contribute to the Republican committee, and if there was 
an adjustment to be made, Mr. Brehm would see that the 
adjustment was made. 

Q Did he at some time have a conversation with you 
about an adjustment? A Yes. 

Q When did that occur, Mrs. Craven? A Around 
the 1st of January, 1951—I mean—wait a minute, now— 
1950. 

Q That was after you had left his employment? 
A Yes. 

312 Q Where did that occur, Mrs. Craven? A In 
his office. 

Q Now, did he call for you, or did you go to see 
him? A I went to see him. 

Q Would you tell us, to the best of your recollection, 
what occurred at that meeting? A Well, we figured it 
all out, and he figured it out I didn’t make—after the 
campaign was over—the December pay check—I didn’t 
give him back any money, so that sort of evened up the 
taxes. 

Q About how long did it take to figure this up, would 
you say? A Oh, just about 15 or 20 minutes. He 

called me back a couple of days later, and he said he had 

figured it all out, and everything was adjusted. 

Q Did he give you any written memorandum, or any¬ 
thing like that? A No. 

Q Did you write him any letter or hand him any 

letter you had written? A I had written him a letter, 

but I didn’t mail it to him; I just handed it to him. 

Q When did you write him that letter? A In De¬ 
cember, 1948. 

# • • • 

313 Q Do you now know where the original of that 
letter is? A No. 
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Q Have you seen it since you gave it to the Con¬ 
gressman? A No. 

Q Do you have a copy of the letter? A Yes, I do. 
Q Do you have it with you? A Yes. 

Q May I see it, please? 

(The witness handed a paper to Mr. Baker.) 

314 MR. BAKER: I will ask that this be marked 
as Government exhibit 17 for identification. 

• • • * 

315 MR. ROVER: I have no objection. 

MR. BAKER: We offer it in evidence. 

THE COURT: Very well. It may be received. 
(Government Exhibit 17 for identification was received 
in evidence.) 

• • * • 

319 Will you explain why you computed it first on 
$2,400 and then on $4,500? A Because when I 
was interviewed by Miss Crozier, the position was $2,400 
base. I accepted the position at that salary. Then I 
was put on the payroll at $4,500 base, with the under¬ 
standing that I was to contribute to the Republican com¬ 
mittee in Ohio. 

• • • • 

322 Q Under the $4,500 base, you have a column 
for each of those above, and then at the end, in¬ 
stead of the amount received, you have a column for 
amount paid. What do you mean by that column, again? 
A That w 7 as the amount I paid. 

Q Which amount? A That one, right here (indicat¬ 
ing). 

Q Yes. A That was the amount I paid to the Re¬ 
publican committee for the campaign fund. 

• • • • 

323 Q In the last column, or on the last page, 
rather, of this exhibit 17, you have added up 
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three figures: Difference in salary, Federal tax differ¬ 
ence, and the D. C. income tax difference, and they total 
to $354.53. 

Now, did you expect Congressman Brehm to pay you 
that $354.53? A Yes, minus $200 which I had been paid 
in December, because when I wrote this letter I 
324 had not got my December pay check, you see. 

Q That would be $154.53. Did you ever get 
that? A No. 

# • • • 

330 Q Mrs. Craven, while you were employed by 
Dr. Brehm during the year 1948, did you act as 

the secretary to the Brehm for Congress Committee? 
A Yes, I did. 

Q Did you perform any functions as the secretary 
for the Brehm for Congress Committee? A I signed 
something to do with his expenditures for his campaign; 
that was about all. 

Q Did you know anything about those expenditures? 
A No. He asked me to make one of the regular 

331 forms and told me to sign it and have it sworn to 
by Miss Molineau, and take it over to him. She 

had charge of the Majority Boom, sort of typing and 
notary office downstairs in the Old House Office Building. 
Q I am sorry; who was that? A Molineau. 

Q I will ask you to look at Government Exhibit 5. 
Is this your signature? A Yes. 

Q On the second page there, or the third page? A 
Yes. 

Q Is that the form that you have just testified you 
signed and took to Miss Molineau? A Yes. 

Q These figures in here you did not understand had 
anything to do with a tabulation of these figures that 
appear in the report? A No, I didn’t. 

Q Or the expenditures of the money? A No. 

Q Did you at any time have in your possession, or 
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either receive or disburse, any of the money reported in 
here? A No. 

Q I show you Government exhibits 10 and 11, 

332 purporting to be checks payable to the order of 
the Brehm for Congress Committee by the Ohio 

Republican Finance Committee, dated August 12, 1948, 
and September 14, 1948. The one for August 12, 1948, 
is one in the amount of $1,500; that of September 14, 
$1,000. They bear on the back the endorsement, “E. 
Craven, Secretary.” 

I will ask if that is your handwriting. A It does not 
seem to be my handwriting. I don’t think it is. I don’t 
remember ever seeing these checks. 

Q You have no recollection of seeing those checks? 
A No. 

• • • • 

333 Crass Examimation 

335 ... * 

Q You then saw Dr. Brehm? A Yes, sir. 

Q Did Dr. Brehm discuss with you what the salary 
vras? A He said at first was I willing to take a posi¬ 
tion at $2,400 base. 

I said I would be perfectly willing to take that salary. 
Q What else? A Then, later on he discussed the 
fact that the Republicans had been out of office for so 
many years, and they were anxious to win the Presidential 
campaign, and everybody thought that they would, 

336 but they had no war funds; they had no patronage 
for a great many years; and that being a Con¬ 
gressman was quite expensive, and they couldn’t put 
very much money into the war funds—and I believe that 
is correct, because I think the Congressmen are very 
much underpaid—so then he asked me if I received more 
money would I be willing to contribute to the Republican 
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campaign. He didn't say to his personal campaign; he 
said to the Republican campaign. 

Q Yes; and you said you would? A I said I would. 
I asked him if it would be all right. 

He said he had been a Congressman for six years; of 
course it would be all right if I wanted to contribute 
money to the Republican campaign. 

Q You did think it was all right? A I certainly did. 
Q That you had a perfect right— A (Interposing) 
I believed I did. 

Q (Continuing) to contribute to the Republican cam¬ 
paign if you wanted to? A The national campaign, 
yes; I thought it was. 

• • • • 

340 Q As I understand it, Mrs. Craven, you agreed 
to act as secretary-treasurer of the Brehm for 

Congress Committee? A Yes, sir; I did. 

Q You had been on the hill before, of course? A Yes. 
Q You are now still on the hill, I believe? A No, I 
am not now. 

Q You did, of course, after you left Dr. Brehm's 

341 employment, go to work for another Congressman? 
A Yes, I did. 

Q That would be when? in January, 1949? A 1949. 
Q Did you work during 1949 and 1950? A Yes, I 
did. 

Q That Congressman, I believe, is not in office now? 
A He was defeated. 

Q You are familiar, of course, with the fact that many 
Congressmen set up these committees at the time of cam¬ 
paigns and call them, “Jones for Congress Committee,” 
and so on? A Yes. 

Q Money is handled through that committee? A 
Yes. 

Q That is entirely proper, so far as you know? A 
Yes, so far as I know, it is entirely proper. 
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Q You did authorize Dr. Brehm, didn’t you, Mrs. 
Craven, due to the fact that you were not in Ohio, to 
receive money for that committee and make expenditures 
on behalf of the committee? A Yes. 

Q You signed a power of attorney, I believe, to that 
effect. A I don’t think I signed a power of attor¬ 
ney. 

342 Q You would not be sure you did not? A No, 
but when he said he was going to make me secre¬ 
tary for the committee, he said it was just a matter of 
form; he would handle everything he received. 

Q So it was all right to do that? A Sure. 

Q You did sign these reports? A Yes, I did. 

Q Which Mr. Baker has shown you? A Yes. 

Q You signed and swore to them? A Yes. 

Q And filed them in the Capitol Building? A That 
is right. 

• • t • 

373 Q I believe I have already asked you, and you 
have denied it: You never told Dr. Brehm that 

the amount w^as sometimes $50, sometimes $60, and one 
time $110? You didn’t tell him that? A I told him one 
time before, when I was being questioned, I didn’t 
want to be drawn into the case. I was trying to 

374 to be as evasive as possible. 

Q But did you ever tell anybody that the 
amounts involved were $50 or $60 or $110? A I think 
I did say that. I was trying to keep out of the case 
entirely. 

Q Do you remember whom you told that to? A No, 
I don’t. I might have told that to the FBI agents. 

• • • * 

376 Q As I understand it, then, in your District 
of Columbia income tax return, that you filed for 
the year 1948, you listed only the amount of salary that 
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you received, less the amount you said you had paid to 
the Republican Committee? A That is correct. 

• • * • 

384 Q Do you remember now, having fixed your 
attention on the fact, whether at that meeting you 

greeted Mrs. Brehm, irrespective of whether you used 
the phrase “one in a million”? Would it refresh your 
recollection that at that time you were introduced to a 
man named Liebold? A I may have been; I don’t re¬ 
member. 

Q Do you remember saying in the presence of Dr. and 
Mrs. Brehm and Liebold, “I don’t know of any other 
Member who had a chance to keep some money but 
wouldn’t do it?” A No, I don’t think so. 

Q That never happened? A No. 

Q I thought you said you didn’t think it happened. 
Did it or did it not happen? A Did that? 

Q Yes. A That statement? 

Q Yes. A No, I never said that statement. 

385 Q It never happened? (There was no answer.) 

• • • • 

391 Rosser L. Nalls 

• m • • 

Direct Examination 

• * • • 

Q What is your vocation, sir? A Special agent with 
the Federal Bureau of Investigation. 

* * • • 

393 Q When did you first meet up with Dr. Brehm, 
the defendant? A I think the first time I saw 
Dr. Brehm was on that afternoon of August, 1950. 
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Q The same day? A Yes. 

• • • • 

394 Q What did you say to him in substance? A 
Well, I told him in substance that we had re¬ 
ceived information—or that at least the Department had 
received information—that allegations had been made to 
the effect that he had been receiving—that he had been 
receiving kick-backs from employees in his office which 
were being used for political purposes. 

Q What did he say in respect to that? A He said 
that he had never received any kick-backs from any em¬ 
ployee and that the allegation was false; and that 

395 the reason for the allegation was because of the 
pending political campaign back in his district. 

• • • t 

397 Q This is what Dr. Brehm told you he said to 
Mrs. Soliday? A That is correct, sir. 

Q Go ahead. A He said that nothing fuurther oc¬ 
curred at that particular time; that some time later Mrs. 
Soliday came to his office, and she had an envelope in 
her hand and handed it to him, and that he looked at 
this envelope, and it had words written on it such as, 
“Campaign Fund,” or words to that effect. 

He said he handed it back to her immediately 
39S and told her he wanted no part of it. 

• • • i 

Q Very well. Was there any further conversation in 
which anything was said about political contributions by 
Mrs. Soliday? A Well, he said he never knew that she 
had actually made any contributions to him; that he him¬ 
self had never received any contributions from her per¬ 
sonally; and that if she made the contributions, that they 
possibly were handled through his wife; that his wife did 
all of his bookkeeping- 
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Then he elaborated further by stating that in the 1945- 
1946 campaign, when he was returning home, his wife 
turned over an envelope to him—a large brown envelope 
—and that when this envelope was opened, it contained 
smaller envelopes, and when they in turn were opened, 
money was found in them; and he said these envelopes 
contained, they believed, the amount of $10, or maybe 
some of them had more, but he didn’t think any of them 
had more than two hills in them. He didn’t know exactly 
what they did contain at that time. 

Q What did he say, if he said anything, about the 
total amount— A He said— 

399 Q (Continuing) brought forth from the enve¬ 
lopes? A My recollection is that he said, when 

I first contacted him, that the total amount was around 
$1,200 that was contained in those envelopes. 

Q Hid he say anything about whether he had reported 
that to the Clerk of the House? A Yes. He said in 
filing his statements, which are required to be filed in 
connection with expenses for election, they were described 
therein as an anonymous contribution. 

• • • • 

400 Q On that occasion what did Hr. Brehm say 
about the amount of contributions or the amount 

of money which his wife had? A He said they had 
made a mistake; that the amount which he had received 
actually amounted to only $600. 

Q In the 1946 campaign? A Yes; that is what I 
understood it to be. 

Q Did you hear $100 mentioned? A Yes, later I did 
hear $100 mentioned. 

Q By whom? A By Dr. Brehm. 

Q What did he say? A He said the money contained 
in the envelopes turned over to him was only $100. 

Q Instead of $1,200? A Instead of $1,200; and that 
the additional $500 was for the next campaign that he 
had, which made a total of $600. 
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Q For the 1948 campaign? A That is correct. 

Q The total for the two campaigns was $600? A 
Six hundred dollars. 

* * • * 

401 Q What did he say with respect to whether 
any such contributions or payment or turn-over 

of money had been made to him by Mrs. Soliday? A 
He said that no money had ever been given to him by 
Mrs. Soliday for that purpose; he never received any 
contribution from her whatsoever. 

He said, however, that in a conversation he had had 
with his wife, he understood that Mrs. Soliday had made 
contributions to the campaign. 

402 Q Did he say whose campaign or which cam¬ 
paign? A Well, he just said “to the campaign.” 

Q “To the campaign.” Was anything said about how 
these envelopes were marked, if any marks did appear 
on them? A Well, my understanding—now, I can’t 
say definitely whether Dr. Brehm said it or whether Mrs. 
Brehm said it, but they were supposed to have been 
marked with the word “Campaign,” or “Campaign 
Fund,” or similar wording. 

• • • • 

Q Did Mr. Brehm tell you something about there 
coming a time in 1946 when he talked to Mrs. Soliday 
about not making any contributions, or something of that 
kind? A Well, that was in 1947 or— 

Q That was following the 1946 campaign. 

403 A Yes, following the 1946 campaign, he said he 
called her into the office and thanked her for her con¬ 
tributions and had indicated to her it would not be neces¬ 
sary for her to make any further contributions, but that 
Mrs. Solidav was more or less insistent that she -wanted 
to continue to make contributions. 

Q What did he say, if anything, about whether she 
had continued to make contributions? A That he had 
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received contributions for his next campaign, and he 
understood that there was $500 from Mrs. Soliday. 

• •it 

404 Q Did you ask him whether he had received 
any contributions from Mrs. Craven while she was 
wmrking there? A He said he had received no contribu¬ 
tions from her whatever for any purpose. 

Q Do you recall the language he used? A He said 
he received nothing in the form of kick-backs or contribu¬ 
tions, as I recall. 

* * • • 

409 Bernard C. Daley 

• • • • 

Direct Examination 

• • • • 

Q What was your employment just previous 

410 to your present employment? A Grand jury re¬ 
porter. 

Q That was here in Washington? A Washington, 

D. C. 

Q Were your duties then to report proceedings of 
the grand jury sitting here in Washington? A They 
were. 

• • • • 

Q Were you present when the defendant, Congress¬ 
man Walter Brehm, appeared before the grand jury? 
A I was. 

Q Did you take by some device a copy of his testi¬ 
mony? A I did. 

* • * • 

Q As such reporter, did you then prepare from your 
notes a typed copy of this transcript? A I did. 
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• * • • 

421 MR. BAKER: If Your Honor please, with the 
Court’s permission, I should like to read portions 

of Government Exhibit 18. I will endeavor to give a 
clear reference to the page number and place, so that 
Mr. Rover may object from time to time, if he feels 
that something is not material. 

THE COURT: Very well, sir. 

MR. BAKER: * * * Commencing on page 9, Dr. 
Brehm is being questioned: 

“Question. Now, did there come a time shortly after 
Mrs. Soliday came to work there when Mrs. Soliday said 
something to you about making contributions to you? 
“Answer. Yes, sir.” 

“Question. What did she say?” 

“Answer. In 1945 she said nothing. She worked an 
entire year and nothing was ever said about contribu¬ 
tions or payments of any kind. * * * So in ’46 

422 I did get back to the office and I am estimating, 

I am guessing at this. I would say it w^as Janu¬ 
ary. It could have been February in ’46 Mrs. Soliday 

came in my office one day and she said, ‘Dr. Brehm, this 
is a campaign year and an election year,’ or rather I 
don’t think she said campaign year. ‘This is election 
year and I know how tough our district is.’ 

• • • • 

* * • She said that she would like to do some- 

423 thing to help me get re-elected, that she liked her 
position so much and so forth, and I said, ‘Well, 

if you will just write letters back to the folks at home 
and tell them that I am not such a bad egg or words to 
that effect why I will appreciate it very much,’ and she 
said, ‘Well, I have already done that. I want to do 
something more tangible.’ I said, ‘What do you mean?’ 
She said, ‘I’d like to make a contribution to the com¬ 
mittee.’ Said, ‘I know it is customary in Ohio to do 
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that,’ and if I might say here, this is only a supposition, 
but her knowing that it was customary I would think 
it had been told to her by her son Earl who was an 
examiner for the State of Ohio for the building and 
loan—” 

“Question. Well, as a matter of fact, it is custo¬ 
mary.” 

“Answer. It is in Ohio. They give 10 percent of 
their wages, every one in Ohio does. The employees on 
the highway garage, they all give 10 percent. It is just 
a matter of we all know they are going to do it. 

“I said, ‘Mrs. Soliday, why are you talking about the 
campaign, the election now. It is a long way. It is 
ten months.’ 

“It was January. I said, ‘It is at least ten months 
until campaign time. Wait until that time comes 

424 and then we can talk about it.’ 

# • • • 

425 * * * Now, I can say to you from the bottom of 
my heart and before my Maker that never again 

from that moment did Mrs. Soliday ever mention giving 
me a contribution or talk about contributions. The sub¬ 
ject just never was discussed and I never received any 
contributions.” 

• • # • 

426 “Question. What is the fact about her making 
some contributions to you directly or indirectly 

or which way you put it?” 

“Answer. Well, now under oath and I am under oath 
I can’t swear that she ever gave a nickel or a penny or 
a dollar, or any part of her money although now since 
this has come up naturally I have reviewed with Mrs. 
Brehm. We have talked it over and I am not so naive 
as to perhaps think that maybe some of it did come 
from her.” 

“Question. In other words, you said how in your 
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own mind that Mrs. Brehm did contribute some 

427 money ?” 

‘‘Answer. My wife you mean?” 

“Question. No, I don’t mean. Correct it. You are 
saying in your owm mind Mrs. Solidav did contribute 
some money?” 

“Answer. I don’t know how to answer that, sir, be¬ 
cause I know it can be used against me and under oath 
I couldn’t swear that she did and I am still not a child 
and after Mrs. Brehm having told me how she obtained 
the money that she did give me and as I listed under 
oath I have every reason to think—” 

“Question. Then vour wife obtained some money from 
Mrs. Solidav? 

“Answer. I—no, I wouldn’t say that truthful either. 
I -would say this. That in 1946 as we left Washington 
and were going back to Ohio, in our apartment Mrs. 
Brehm did say, ‘Here’s a hundred dollars for the com¬ 
mittee, for the, contribution for the committee and, an 
anonymous, anonymous contribution for the committee,’ 
and I said, ‘Good,’ or something to that effect, I don’t 
know- what. I thanked her at least and I listed it and I 
swore to it and, as receiving a campaign contribution 
and I listed it as anonymous.” 

“Question. That was a hundred dollars?” 

“Answer. That’s right, sir.” 

“Question. In what report did you list that 

428 hundred dollars as an anonymous contribution?” 

“Answer. T listed it both in the State, sir, and 
also in Washington. I have the copies of it.” 

“Question. Well, in the records of the Secretary of 
State of Ohio there is listed a contribution from Brehm 
for Congress Committee but I have seen no contribution 
from Mrs. Brehm or from Mrs. Soliday.” 

“Answer. Are you speaking of ’46, sir.” 

“Question. Yeah, ’46. You say that that hundred 
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dollars that your wife gave you was listed in your re¬ 
port?” 

“■Answer. Oh, yes, sir.” 

“Question. That was in ’46, wasn’t it?” 

“Answer. Oh, yes, sir, I am sure it was in ’46.” 
“Question. How did you list it?” 

“Answer. Anonymous.” 

“Question. Anonymous, but you knew where it came 
from, didn’t you?” 

“Answer. I knew Mrs. Brehm had given it to me but 
on my honor, sir, until January of 1950, two years later, 
there never had been a word of discussion.” 

♦ • * • 

429 “Quesion. Assuming without your going to the 
extent of admitting it, assuming that Mrs. Soliday 

did make contributions for your political campaign what 
was the necessity of her making them to Mrs. Brehm?” 

“Answer. The only thing I can say is that I told 
her I wanted no part of it. ‘Don’t bother me. I don’t 
want anything to do with it.’ That’s all I can think 
of.” 

“Question. And you also told your wife Mrs. Soliday 
talked to you about making contributions?” 

“Answer. Yes.” 

“Question. And you had told her you didn’t want any 
part of it, didn’t want anything to do with it, you told 
her?” 

“Answer. Yes.” 

Now, on the following page, page 17, beginning with the 
answer which is the first answer appearing on that page: 

“Answer. Mrs. Brehm gave me a hundred dollars and 
she told me how she obtained it.” 

“Question. Did she tell you how she obtained it?” 

“Answer. She told me that she came in the 

430 office one day and in the first place you must re¬ 
member that we all come from Logan, Ohio, and we 

I 

I 

I 
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have a vital interest in the life of that community, the citi¬ 
zens and so forth. We looked forward religiously to get¬ 
ting the Logan Daily News, which is our newspaper, to 
see if anyone has died and so forth, and so Mrs. Brehm 
said that she walked in the office one day and Mrs. Solidav 
says, ‘Have you seen the Logan daily newspaper V Mother 
said, ‘No, I haven’t.’ She said, ‘Go get it and look at it. 
There is something very interesting in it.’ So she said, 
‘Where is it?’ She said, ‘I laid it in the room there on 
the desk or table.’ So mother walks in, picked up the 
Logan Daily, thinking of course there would be something 
on the front page, some splash about something, and as 
she picked it up a sealed plain envelope, I guess it was 
one of mine. I am telling her story as she told it to me 
after I asked her in 1950, not until then. Envelope dropped 
out of the paper and written on the envelope, as I remem¬ 
ber, in longhand and ink it said, ‘Campaign Committee,’ 
and so she picked the envelope up. She put it in the safe. 
That is where she told me.” 

# * • # 

431 “Question. She continued to find envelopes with 
money in it?” 

“Answer. Sir?” 

“Question. She continued to find envelopes with money 
in them?” 

“Answer. Yes, sir, so she says.” 

• • • * 

433 Then, on page 30, this begins a little beyond half 
way down the page. • • • 

“Answer. • • • So she goes to work in February 
and along about maybe, I don’t know, the next month I 
would say or a short time later she came into my office 
and she had a sealed envelope in her hand, a lot of en¬ 
velopes in this. She had the sealed envelope in her hand 
and she said, ‘Dr. Brehm, I know you got a tough district.’ 

“How, I don’t know. We talked about it 
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“ ‘I know yon got a tough district. I know yon haven’t 
got any patronage. I know the Republican Party had been 
ont of power. I like my job. I am so grateful to you for 
getting me back on the Hill I’d like to do something, help 
out the party,’ and she said, ‘so here.’ 

“She went like that and she laid the envelope on my 
desk and was standing right here and I was sitting 
where that gentleman is and I said, ‘What are you 

434 talking about?’ or ‘What do you mean?’ and she 
said, ‘Just what I say.’ 

“I said, ‘Well, where did you get that idea?’ 

“Now, listen to this. She said, ‘Well, when I came to 
work you said you wanted someone who could help out at 
election,’ and I said, ‘Well, Great Scott, you didn’t think 
I meant help out with money. I meant help out, take 
charge of the office in case I took Mrs. Crozier back to 
Ohio with me as I had done the year before,’ and she said, 
‘Oh, well, nevertheless I have been around on the Hill. 
I know it is customary,’ and so forth, and I said, ‘Well, 
it is not customary here.’ I said, ‘I don’t want your 
money.’ She insisted. 

“I said, ‘I tell you what you do if you want to do that. 
If you want to keep it for that purpose you can put it 
in here,’ and I pulled out a metal fireproof filing cabinet. 
I said, ‘If you want to keep it in here you can keep it in 
here and later on if the committee wants it you can give 
it to me and if we need it or use it,’ words to that effect, 
I don’t know the exact words, of course. 

“So Mrs. Craven picks up the envelope and goes to this 
filing cabinet, which by the way had a key in it and 
could be locked but was only locked when I went 

435 home for the summer, sir. So she opens the sec¬ 
ond metal cabinet door, drops the envelope in and 

locks the drawer. I can recall at least two different en¬ 
velopes, twice when she came in with an envelope in her 
hand. * * * and she went around and dropped it in 
the file. I never put one of those envelopes in that cabinet, 
never. So she—” 


96 


“Question. The cabinet was in your office, wasn’t it?” 
“Answer. Oh, certainly, yes, sir.” 

“Question. Under your control?” 

“Answer. Yes, it was under my control there. It still 
is the same cabinet, the same lock on it and all.” 

* * • * 

436 • # * So she dropped them in. Now it comes 
time to go home for the summer and I am getting 

ready to go and naturally you take papers home with you 
and so forth for the campaign. So I was collecting things 
up and so forth and I called Miss Crozier in and Mrs. 
Craven, I would almost swear, was in the office at the 
same time and I said, ‘Now, by the way, Mrs. Lanzia,’— 
by the way, her name is Mrs. Lanzia now. She is married. 

“I said, ‘By the way, Miss Crozier, if I write to you 
or phone you to send me the envelopes in the cabinet we 
are talking about I will mean these envelopes here,’ and 
Miss Crozier walked around and looked and saw the en¬ 
velopes in there. Said, ‘0. K.’ 

• # * * 

“I came back. I was re-elected. I came back in January 
and, it had to be January because it occurred in this room 
and I moved the 1st of February. I came back in 
January and one day in January, I don’t know 

437 when, Mrs. Craven came into my office with some 
papers in her hand and said, ‘Dr. Brehm, would you 

figure my income tax for me?’ 

• • • • 

438 “I figured her taxes and I said, ‘Oh, by the way, 
Mrs. Craven, that money of vours that you had 

here, you were keeping here, there wasn’t any occasion 
to use it.’ 

“That was a year when everything was in the bag, if 
you remember ’4S, and Truman couldn’t be elected and 
nobody was perturbed or shouldn’t have been. So I just 
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opened the drawer, took the key out and unlocked the cabi¬ 
net, pulled it open, reached in and picked them up and I 
am guessing on this, I would say there was seven or 
eight—” 

“Question. Seven or eight envelopes?” 

“Answer. Yes, sir. To my knowledge she had put 
three in there. I remember distinctly. I could swear to 
that. I am swearing in fact, and so I picked them up. 
I picked up a larger envelope. In fact I have one of them 
to show you exactly the kind; it is a larger envelope. I 
picked this up. I pushed them in. 

“I said, ‘Here, the committee didn’t ask for it, didn’t 
want it. Thanks ever so much.’ 

“She said, ‘Dr. Brehm, I am no Indian giver. I don’t 
want to take it back.’ 

“I said, ‘It isn’t a question of taking anything back. It 
is vour money. You paid the taxes on it, at least 
the withholding tax. You are going to pay 
439 the other money.’ I said, ‘It isn’t mine. I never 
did use it and it never has been out of the cabinet.’ 
“To tell you the truth she put her arm around me and 
said, ‘Dr. Brehm, you are a wonderful man. I think you’re 
just grand.’ ” 

• * * * 

465 Tuesday, April 24, 1951. 

The trial was resumed in this case before District 
Judge Burnita Shelton Matthews and a jury in Criminal 
Division No. 3 at 10 a. m. 

* # * * 

467 MR. BAKER: May it please the Court, I again 
ask the Court’s indulgence. I should like to read 

just one more question and answer from Government Ex¬ 
hibit 18. This occurs on page 34, Mr. Rover, near the 
bottom of the page: 

468 “Question. Now’, October 22, 1948, there was 
filed in the office of the Clerk of the House a report. 

I have a copy of it here. Perhaps you have.” 
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“Answer. I think I have too, sir.” 

“Question. Listing her as secretary of the Brehm for 
Congress which purports to be the report for the com¬ 
mittee for the election of Walter E. Brehm to the House 
of Representatives Committee and it is signed by S. 
Craven.” 

“Answer. E. Craven.” 

“Question. E. Craven, Secretary. That is the same 
Mrs. Craven that we have been talking about?” 

“Answer. That’s right.” 

“Question. Now, how did she come to be acting secre¬ 
tary for that committee?” 

“Answer. Well, now, sir, those committees, those com¬ 
mittees aren’t really committees. They are simply set up 
to comply with the law. They mean nothing. Every Con¬ 
gressman up there sets up one simply to get by with the 
law.” 

“Question. How did Mrs. Craven happen to be the 
secretary?” 

“Answer. I asked her if she would serve as secretary.” 

• • • • 

469 “Question. Now, the report which was filed on 
October 22, 1948, did she prepare that report or did 

you?” 

“Answer. No, she signed it and swore to it. T filled in 
the items.” 

“Question. T didn’t ask you that. Who prepared it?” 

“Answer. I did, sir.” 

“Question. She didn’t prepare it?” 

“Answer. No.” 

“Question. And the money which is mentioned in here, 
twentv-five hundred dollars received from the State Re- 
publican of Ohio Republican Finance Committee and five 
hundred dollars anonymous, did Mrs. Craven at any time 
have that money in her possession as secretary of that 
committee?” 
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“Answer. No, I don’t think she ever did.” 

“Question. As a matter of fact, you made up that re¬ 
port, prepared it out in Ohio, didn’t you?” 

“Answer. Yes, sir, I think that’s right.” 

“Question. And what did you do, mail it here for 
filing?” 

“Answer. Mailed it here for her to swear to it, 

470 look it over and swear to it, which she did.” 

* • • # 

Motions on Behalf of the Defendant 
MR. ROVER: 

471 We renew our motion to strike the so-called com¬ 
mon-plan testimony of Mrs. Soliday for the same 

reasons that were advanced at some length before; namely, 
that it is obvious that after she had been permitted to 
testify with the common-plan idea in mind, it was not a 
common plan at all. She was talking about what is called 
in the slang, “kick-backs.” In other words, they were pay¬ 
ments which by agreement, according to her testimony, 
between herself and Dr. Brehm, she was to pay to him, 
not for political purposes at all. She absolutely negatives 
any idea of political purpose and says no purpose was 
stated, and that she assumed she was not worth any more. 
So when that evidence was introduced, I am quite sure it 
was in everyone’s mind—certainly your Honor’s mind— 
that that would be a plan which would have in it, as of the 
essence, the payments for political purposes. Now, that 
did not turn out at all. 

I join with that a motion for acquittal, and I think 
frankly the two of them more or less coalesce. I specifically 
make a motion for acquittal on the first count, because ob¬ 
viously it is barred by the statute of limitations. So that 
last statement applies only to one count, and if I may, I 
should like to address myself to that first. 
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If the Government had introduced any evidence tending 
to prove the first payment was on December 23, as we were 
charged with, that unquestionably would have been 

472 within the statute of limitations. Mrs. Soliday, of 
course, negatives completely the 23rd idea and says 

it was the 19th. 

If the indictment had charged the 19th, we could have 
filed an appropriate motion, or probably a motion for dis¬ 
missal, certainly a plea in bar, because it appeared on 
the face of the record that we had no idea that the proof 
was going to show that it was on the 19th. We were 
charged with the 23rd, and we prepared our case accord¬ 
ingly. 

As Your Honor heard yesterday from the statement 
that Dr. Brehm made to the grand jury, they left town 
in the early morning of the 20th. Mrs. Soliday definitely 
put the payment on the 19th. I think there can be no 
question, therefore, that there is no evidence except that 
it was on the 19th. That being so, it is barred by the statute 
of limitations. 

Now, it is perfectly true that if we had been in a posi¬ 
tion to raise that question as a preliminary question, which 
we were not, we would have done so, and there might 
have been some argument that if we had not done it. we 
might have -waived it. 

Your Honor remembers rule 12 of the Criminal Rules, 
which provides that even if the defendant is in a position 
to raise it, but he does not raise it— 

MR. BAKER: If Your Honor please, excuse me, but I 
should like to advise the Court that the Government 

473 does not oppose this motion with reference to the 
first count. We feel that the Government has not 

shown that it w*as within the statutory period, and we do 
not oppose it. 

MR. ROVER: Thank you very much, Mr. Baker. 

We then pass on to the main question. 

I need not, of course, argue to Your Honor, who is so 
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well versed in these matters, that when you are dealing 
with a criminal indictment, you are dealing with some¬ 
thing that is entirely different from a complaint in a civil 
action. The essential parts of an indictment charge a 
defendant with having done certain things, and therefore 
he violates a specific statute. The Government must prove 
that he did those things which are essential to constitute a 
violation of the statute he is charged wdth having violated. 

Your Honor, of course, is familiar, in civil practice, with 
the fact that where a complaint proceeds on a certain 
theory, but the evidence at the trial indicates that it did 
proceed on a different theory, unless there is something 
essentially contradictory about it, unless the other party 
is taken by surprise, then the Court, even at the trial table, 
may permit an amendment of the complaint to, so to 
speak—T have forgotten the exact wording—to be con¬ 
sistent with the evidence. That is civil. This is criminal. 

So we were charged here, and it was an essential part 
of the charge that these moneys were turned over 
474 and received for the political purpose of assisting 
in the financing of the defendant’s campaign for re- 
election as a Representative in Congress. The indict¬ 
ment, it is true, uses the phrase “political purpose.” As a 
matter of proper pleading, undoubtedly, if the Government 
had stopped there in the indictment and said merely “a 
political purpose,” we would have been entitled to file a 
motion for a bill of particulars to have the Government 
specify what the political purpose was. I think unques¬ 
tionably the Court would have granted that; and the Gov¬ 
ernment, recognizing that in the first instance not as sur¬ 
plusage, but as proper criminal pleading, has said that 
the political purpose was, to-wit, the helping in the financ¬ 
ing of this defendant’s campaign for re-election to the 
House of Representatives. There is no question in my 
mind that the Government is bound by that allegation. 

There is nothing new about the principles involved in 
this criminal pleading. We are all familiar with the fact 
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that if a man is indicted for the crime of larceny and facts 
are introduced for the purpose of attempting to prove the 
crime of larceny, but in the opinion of the Court the crime 
proven is a crime of embezzlement, the defendant is en¬ 
titled to a judgment of acquittal. 

But the way the Government attempts to meet that 
situation—I have done it myself—is to charge them 

475 in companion counts: to charge so many counts of 
larceny and so many counts of embezzlement, so 

that if at the end of the Government’s case the Court 
feels that larceny has been made out, but not embezzle¬ 
ment, or vice versa, a judgment of acquittal is rendered 
on the counts charging the crime that has not been proved. 

Or in other cases the Government might be permitted to 
go to the jury and have the jury do the electing. 

The Government could have done that here. They could 
have charged that the political purpose in one count was 
to assist in the financing of this man’s campaign, and in 
a companion count they could have charged the same 
amount and the same day a political purpose to assist in 
the campaign to elect Governor Dewey or to elect Senator 
Taft. Then, when the evidence was in. Your Honor could 
either have ruled on it or. by way of election, required the 
Government to elect; or conceivably there could have been 
an election by the jury. 

Now, this is essential. Your Honor. The law is very 
clear, and it is discussed at some length in the case of 
Cady v. Hnited States in our Court of Appeals. 

Where a man is charged with housebreaking, for ex¬ 
ample, it would not seem to be of any particular purpose 
or any particular importance to the defendant to require 
the Government to specify the name of the person who was 
occupying the house that was broken into. But it 

476 is important and it is essential, so much so that if 
the Government thinks that the man attempted to 

break or broke into the house of Smith, and it turned out 
to be the house occupied by Jones, there is a material vari- 
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ance, and the defendant is entitled to an acquittal. The 
Court in the Cady case discusses all that. It is true they 
found in the Cady case that there was a clash in that 
connection by a sort of joint occupancy between Jones and 
Smith, so they found that the rule was complied with. But 
that does not help us in this case. 

There is nothing here, T submit, Your Honor, which 
shows the political purpose of assisting this man’s cam¬ 
paign. 

T now turn to the evidence. What do we have? I be¬ 
lieve Mr. Baker and Mr. Mattice, fair-minded gentlemen as 
they are, and very efficient men, would agree with me— 
and I am referring now, to the Soliday counts—that if 
there was no other evidence in this case but the evidence 
of Mrs. Soliday, then the Court perforce would be re¬ 
quired to grant this motion for acquittal, because as we 
perceive the essentials of this statute, while the specific 
offense is the receiving by a man in a certain category 
from a person in another category, the receiving naturally 
requires a giving, and the giving, I submit, must be for a 
certain purpose. The way we determine what that pur¬ 
pose is is to find out what was in the mind not only of 
the receiver but also of the giver. In other words, 
477 I say there must be an acting in concert here. There 
must be some sort of agreement between the giver 
and the receiver that money is being turned over from 
the giver to the receiver for the purposes set out in the 
indictment, namely, for this particular type of political 
purpose. 

Tn other words, I think it is undoubtedly true that if a 
person gives money in this category to the employer with¬ 
out any particular understanding at all, and the employer 
thereafter decides to use it in his campaign—I would even 
go so far as to say that if the employer at the time had 
some intention of using it in his campaign—so long as 
there was no agreement between the giver and the re- 
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ceiver, I submit that it would not be a violation of this 
statute. 

I need not spend a great deal of time on Mrs. Soliday’s 
testimony. It is perfectly obvious, if I may refresh my 
recollection from these notes which Mr. Pechacek has made 
for me as we went along, that she was talking about a 
$100 donation. I think that was the first one, the one sup¬ 
posedly given back in 1945, when she had been on the pay¬ 
roll for only 20 days. She said nothing was said about 
purpose. So T suppose that that was as much as she 
was worth. Certainly that definitely negatives any politi¬ 
cal purpose. 

Then she followed that up by saying that no arrange¬ 
ment was made with Dr. Brehm. Finally she said there 
was nothing said as to the purpose or use of this 
money. 

47S So while the Government has offered Mrs. Soli¬ 
day’s testimony, and we must believe it for the pur¬ 
poses of this argument, if that testimony stands as it is, 
it presents a situation that is somewhat analogous to that 
of the Government charging larceny and proving embezzle¬ 
ment. In other words, if her testimony, standing as it 
does, would convince a jury, and it could convince a jury, 
beyond a reasonable doubt, insofar as Your Honor would 
be concerned, that if the indictment charged this so-called, 
or proceeded on this so-called, kick-back theory, as I under¬ 
stand the legal situation, there a kick-back—and that is 
merely a slang phrase used in the so-called kick-back 
oases—and a kick-back is not charged here—is really a 
scheme to defraud the Government. 

Tn other words, where a man who is a Member of the 
House of Representatives, or someone in his category, sits 
down with one of his employees who is on the Government 
payroll and says, “Here, now. While you are going to 
be on a base pay of $4,500, if you are willing to work for 
$2,400 and give back to me the difference between $2,400 
and $4,500 by monthly contributions,” then I think indeed 
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one might find that there was a violation and there was a 
proof of a violation of this statute with respect to de¬ 
frauding the Government. In other words, those people 
would have had a corrupt agreement, so that there would 
he channeled into the hands of the representative, the 
479 employer, a couple of hundred dollars, the employee 
really being a transmission belt to get it over to 
him, so that he in effect would be getting a couple of hun¬ 
dred dollars a month from the Government via his em¬ 
ployee which he was not entitled to, although he would be 
certifying to the Government that he was paying the 
woman $4,500 when, as a matter of fact, he was paying 
her only $2,400. That would be a fraud on the Govern¬ 
ment. That is what the Soliday evidence has a tendency 
to prove. If we were trying this man for that, indeed the 
jury might find, despite his denial, that that is what he 
did. 

So the Government here in effect, to speak rhetorically, 
has charged larceny and has proved embezzlement. 

As I repeat, I think undoubtedly these gentlemen would 
agree with me, as they have so fairly agreed as to the first 
count on the question of the statute of limitations—I 
think they would agree with me that if we start and stop 
with the Soliday evidence, there would be no question that 
they had not proved the political purpose that is required 
to be proved under this indictment. 

Now, they will argue that the evidence of Dr. Brehm 
himself constitutes sufficient evidence from which a jury 
could legally find beyond a reasonable doubt that the 
purpose in the mind of Mrs. Soliday, and in his mind, was 
political. 

4S0 Let us dispose of this Ray Soliday statement 
first, in which he said or put into the mouth of 
Dr. Brehm—and for the purpose of this argument we will 
have to assume that Dr. Brehm made the statement, ir¬ 
respective of the fact that he did not make it—Ray says 
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that Dr. Brehm had some argument whether it should be 
$240 or $140. Finally Dr. Brehm said the money was for 
the committee, and therefore, if it did not go to the com¬ 
mittee, Brehm would have to make it up out of his own 
pocket. 

What does that prove? In the first place, it is not suf¬ 
ficient to prove or state a proposition from which the 
jury could properly infer that there was an agreement be¬ 
tween Mrs. Solidav and the Doctor that this was to be 
used in the Doctor’s own personal campaign. That was 
not mentioned by Rav Solidav. 

Secondly, Mrs. Solidav always absolutely negatives any 
political arrangement between herself and Dr. Brehm. 

Let us go to Dr. Brehm’s testimony, which was read 
into the record yesterday, by reading what he said before 
the grand jury. We have evidence in the case at the pres¬ 
ent moment, this type of testimony from Brehm, or admis¬ 
sions, if you want to call them that, that at sometime in 
1950—January, 1950, I think it was—he learned for the 
first time that some $600 altogether which had been given 
to him by Mrs. Brehm had been turned over to Mrs. 
481 Brehm by Mrs. Solidav—$100 of it back in 1946 
and $500 of it in 1947. 

He does not admit it was turned over to him; he says 
it was turned over to his wife and that she turned it over 
to him on an earlier date bu f did not tell him the source 
of it until 1950. 

Now, I assume, of course, that so far as receipt by Dr. 
Brehm or any man is concerned, there would have to be 
an agreement between him and the employee at the time 
the money was turned over that it was for the political 
purpose. That is negatived by the testimony, but it runs 
deeper than that. 

Dr. Brehm says that there was a conversation between 
him and Mrs. Solidav about her wanting to contribute to 
his campaign, and he stated he would have nothing to do 
with it, and that after that he never talked to her again. 
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I submit that you cannot draw a proper inference from 
that statement of Brehm’s that Mrs. Soliday had talked to 
him about the campaign and say, therefore, that his ad¬ 
mission that he got $600, which he learned later came from 
Mrs. Soliday—that there is stamped on any part of that 
$600 the type of purpose that must be proved—certainly 
evidence tending to prove—from w T hich a jury may find be¬ 
yond a reasonable doubt that they proved this specific 
political purpose, because Dr. Brehm is talking 

482 about an entirely different situation. There is noth¬ 
ing from Dr. Brehm’s explanation of the $600 trans¬ 
actions which fits in at all with these payments of Mrs. 
Soliday’s starting back in 1945 at $100 and then coming 
up to always over $200 a month, being a half or more than 
half of her salary. In other words, if we assume for the 
purpose of this motion that there is evidence here to prove 
that Mrs. Soliday at one time gave ten $10 bills, amount¬ 
ing to up to a hundred dollars in 1946, and that during 
the year 1947 she contributed altogether, by this method 
of leaving an envelope for Mrs. Brehm, without Dr. 
Brehm’s knowledge, money which finally aggregated $500, 

thev are entirelv different items from the items we are talk- 
. * 

ing about here. In other words, if it were charged that dur¬ 
ing 1947 $500 was given to Dr. Brehm by Mrs. Soliday, the 
Government would have to prove more than it has now. 
It would have to prove knowledge on his part. It would 
have to prove agreement. But the point I am making is 
that there is no connection between the items that Brehm 
is talking about, which we now~ know were for political pur¬ 
poses, insofar as Mrs. Soliday is concerned, and the items 
that she is talking about. In other words, I submit that 
the Government has just misconstrued the relation be¬ 
tween the evidence in this case and the offenses charged. 

Now, the Government, of course, is not entitled 

483 to a second case. The Government may start all 
over again and charge Brehm with a proper statute. 

But we are not concerned with that here. Even if the Gov- 
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ernment was fearful that to now charge him with the vio¬ 
lations of the proper statute they would be confronted with 
the statute of limitations, that is no excuse. That is some- 
hing they could have guarded against in the very begin¬ 
ning. It is something that they could have guarded 
against, as I have stated to Your Honor, by charging vio¬ 
lations of several statutes in the same indictment. But, 
for some reason, they did not choose to do it. 

I do not need to say that the Government was in¬ 
fluenced by Underwood of Ohio. He undoubtedly wanted 
this type of indictment. He undoubtedly wanted this type 
of charge. He undoubtedly wanted this type of affidavit 
for the political purposes of Brehm’s campaign, so that he 
could use it in his campaign. You can more or less sense 
the motive behind the thing. This is not at all reflecting 
on the Government’s evidence. It mav be that thev were 
unconsciously affected by that; I don’t know. 

Let us go to the Craven counts. Mrs. Craven does say— 
and we must assume her testimony to be true for the pur¬ 
pose of this motion—that money was turned over to 
Brehm. She understood that she was to contribute to the 
Republican Committee. 

4S4 “My understanding was that I was to contribute 
to the Republican Committee in Ohio. I didn’t think 
it was going to the Congressman; I thought it was going 
to the committee. That was the amount that I paid to 
the Republican Committee campaign fund.” 

There was another statement. She understood that she 
was to contribute to the Republican Committee in Ohio. 
Finally, she did not say, “to his personal campaign”; she 
said, “to the national campaign—Republican campaign,” 
which she thought it was. 

When she wrote this letter of figures which has been 
offered in evidence, she says, “to give you a complete 
itemized statement, because the Republican Committee 
might wish to see it.” 
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What was she referring tot She definitely was not re¬ 
ferring to any single drop of evidence, if I may use a 
mixed metaphor, that she was distributing for the pur¬ 
poses of the activities in the indictment. 

There was some talk about the Republican war chest 
and the fact that the Republican Party had been out of 
power and needed money. Probably what she had in mind 
was the election of Governor Dewey. That would seem 
to be the logical conclusion to draw, certainly. 

T respectfully submit, Your Honor, that you cannot 
take this statement of her purpose in giving to the 
485 Republican Party or the Republican Committee, use 
a tortured construction, and say that that meant 
Brehm’s campaign for Representative in Congress. In 
other words, she absolutely negatives the idea that she 
was giving it to Brehm for his personal campaign, as her 
language intimates. 

Therefore, I respectfully submit, Your Honor, while it 
may be a serious situation, and it may be something that 
courts feel a natural delicacy about, where the Government 
has spent considerable time, capable men, and considerable 
money in investigating this case and presenting it to the 
grand jury, and that, therefore, one might feel that a jury 
should pass on this question, nevertheless, of course, while 
we glory in our jury system, and while we in America 
think, certainly in criminal cases, that it is the best system 
and the fairest system ever devised by the mind of man, 
so that a man may be tried by a jury of his peers, no less 
positive is the fundamental rule that there is a sharp line 
of demarcation between the function of a jury and the 
function of the Court; and that if the facts as presented 
to the Court in the presence of the jury give to the Court 
the conviction that no reasonable-minded juror would have 
the right to find beyond a reasonable doubt that the de¬ 
fendant was guilty, not generally, but of the crime of 
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which he is charged, then there rises up again the 
4S6 duty—and it is a serious duty—but, of course, our 

courts are administered according to the strict prin¬ 
ciples of justice—it is the duty, then, of the Court to say, 
under thousands of decisions, that '.he jury may not be 
permitted to speculate. The Court itself will now’ say that 
the Government has simply failed to prove the thing that 
the man is charged with, and it is not fair and is not 
proper to let the jury speculate. It is not fair to throw 
all those facts before a jury proving a violation, possibly, 
of the kick-back statute, and let the jury speculate and 
probably be carried away by their condemnation of kick- 
backs, and because there is evidence of kick-backs, because 
there is evidence of violation of another statute, therefore 
come to the conclusion that there has been a violation of 
this statute. 

I respectfully submit this to Your Honor. 

MR. MATTICE: May it please the Court: At the out¬ 
set, I think it is 'well to remember that on a motion for 
discharge at the close of the Government’s case, it is an 
entirely different thing from final consideration of the 
case, at the close of all the evidence, and when submitted 
to the jury. 

A motion for discharge at the close of the Government’s 
case raises only the question of whether a prima facie case 
has been presented by the Government’s evidence. It is 
not required that at this stage of the case the case 
487 be made out beyond a reasonable doubt. 

I think I should at this point clear up some con¬ 
fusion or uncertainty which seems to exist in Mr. Rover’s 
mind in respect to what the law is and what this case is. 
He has mentioned kick-back statutes. There is no kick- 
back statute. Specifically, the grand jury in this matter 
could not have indicted for receiving contributions under 
what Mr. Rover calls kick-backs. There is no such statute. 
My understanding is that there is now pending a bill to 
make such conduct unlawful, but it has never been. 
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I may say that the Parnell Thomas case was not a kick- 
back case; that was a case where the charge was fraud 
against the Government. That was a payroll-passing case. 
That was a case of persons who did not work being on the 
payroll. Moneys ostensibly paid to those persons were 
converted to the use of the defendant. 

This case is a case under the Corrupt Practices Act, 
208-209, or it isn’t anv case at all. That is the reason 
why the indictment is so drawn. 

Another thing about which there seems to be some con¬ 
fusion, misunderstanding, or uncertainty is that this is a 
case of a common course of conduct, of action, as between 
Mrs. Soliday and the defendant. Earlier in this trial I 
mentioned such a subject, but I mentioned it in con¬ 
nection with what might have been, and in the 
488 case of Mrs. Soliday we can see from the evidence 
now that it could not have been that kind of case. 
I mentioned a conspiracy charge. I said that there was 
no conspiracy here, and I am frank to say there could not 
have been so far as Mrs. Soliday is concerned. 

The Government is prepared to concede that the moneys 
paid over by Mrs. Soliday were not paid with the inten¬ 
tion on her part that the moneys were to be devoted 
to the political purposes charged in the indictment, to- 
wit, to assist in financing the defendant’s campaign for 
re-election. 

The Government holds to the theory that it is not nec¬ 
essary in this case that the donor of the money and the 
receiver of the money both possessed that intention. 
That that is true, I call attention to the fact that only 
the defendant, a Member of Congress, is indicted in 
this case. Mrs. Soliday could have been indicted, for it 
is possible under this statute for the giver, the donor, 
if that party be an employee of the United States, to 
be charged also. The statute covers not only the re¬ 
ceipt of money for political purposes, but it also in- 
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eludes giving money for political purposes on the part 
of the Government employee, and also includes soliciting 
money for such purposes. 

Now, there are three separate offenses under that 
statute. A Member of Congress can be charged with 
having received money for political purposes. That 
4S9 is a single offense. He can be guilty of that of¬ 
fense regardless of whether the employee of the 
United States from whom he got the money was aware 
of the ymrpose for which he intended to use it. 

I concede that that is the Government’s theory in this 
case. If we are wrong about that, we are wrong, but I 
think we are right about it. 

It is true that if Mrs. Solidav had also been indicted, 
then to convict her we would have had to establish that 
she knew the purpose for which her money was to be 
used and was being used. But that is not the case here. 

Then, when we come to Mrs. Craven, on her testimony, 
on the face of it, the purpose that we allege and the 
purpose that we rely upon here is fully made out. The 
Court will remember that she testified that in her con¬ 
versation with Dr: Brehm she said to him, “I know you 
have a tough district.” What was she talking about 
when she said, ‘*1 know you have a tough district”? She 
was talking about the matter of whether he could be 
elected again, because she was talking about his district. 
She was not talking about Governor Dewey in New York. 
She was not talking about somebody running for Gov¬ 
ernor in some other State. She was talking about Dr. 

Brehm’s district. She said, “I know you have a 
490 tough district. I want to help you. I want to con¬ 
tribute.” The meaning was, “I want to contribute 
some money to your campaign.” 

When he said, “Oh, no, I wouldn’t have anything to 
do with that,” she said, “Well, I know it is customary. 
1 have been around on the hill”; and there is evidence 
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which shows she had worked over there for about 20 
years. So it may well be argued that it seems that she 
knew what she was talking about. 

What was she talking with Dr. Brehm about? She 
was talking about assisting him financially in his ambi¬ 
tion, his purpose, and his desire to be re-elected, when¬ 
ever the election time came. She was talking to him in 
the early part of the year 194S, and that was election 
year. That testimony alone, for the purposes of con¬ 
sidering this motion, is enough to establish a political 
character of the receipts by the defendant from Mrs. 
Craven. 

Of course, we do not have to rely upon and we are 
not limited to or by direct and specific evidence. In all 
criminal cases cricumstantial evidence has a very potent 
effect, and in this case there is abundant circumstantial 
evidence running all the way through it which, it seems 
to me, well establishes the political character of the 
moneys which the accused received. 

You will remember that Mrs. Soliday said she did not 
know the purpose for which the money was being con¬ 
tributed by her. She said Dr. Brehm never told 
491 her. We concede that that is true. But we say 
that some time later he admitted that he got some 
of that money. Well, it is fair argument to say that if 
he got some of it, he got all of it, because, of course, he 
denied he got any of it. To the agent who first talked 
to him, he said he got none. To the grand jury, he said 
he got none. 

To the agent who first talked to him about Mrs. Craven, 
he said, “I never got a penny, dime, or dollar from Mrs. 
Craven for political purposes, as a kick-back, or for any 
purpose. Yet before the grand jury he tells that story 
about when Mrs. Craven talked to him about making 
contributions, and he said to her, “No, I don’t want any¬ 
thing to do with it; I won’t have any of that”; but in 
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the next breath he tells her, “If yon want to make con¬ 
tributions, there is a file cabinet here in my private 
office.’’ 

Let us just stop a minute to consider that. I think it 
is somewhat potent. “In my private office.” Of course, 
it was not his office; it was an office belonging to the 
United States Government, and it is in the building of 
the House of Representatives of the Congress of the 
United States. True, Members of Congress commonly 
refer to those offices as their offices; but, in fact, they 
are not their personal offices; they are Government of¬ 
fices—official offices. The furniture in those offices be¬ 
longs to the Government; the file cabinets and the 
492 sates in those offices belong to the Government. 

So he said to her, “If you want to mal<e con¬ 
tributions.” What had they been talking about? She 
had been talking about making contributions to him, not 
to Governor Dewey or anybody else. 

“If you wish to make contributions, you can pat them 
in that filing cabinet there.” 

So the arrangement, we might say, was then /nade to 
do that. That is his story. However, Mrs. Craven told 
this jury that no conversation occurred about putting 
any of the money in a filing cabinet or in a safe or in 
any other place. She said she delivered it to him. 

Another thing, while I am on this phase of it. There 
is no evidence in this case, except in Dr. Brehm V excul¬ 
patory statements, that either Mrs. Soliday or Mrs. 
Craven ever delivered a cent, dime, or dollar to anvbodv 
except this defendant. There is no evidence from either 
one of them that they ever delivered a cent to Mrs. 
Brehm. That angle of Mrs. Brehm having the money 
came into *his case through the mouth of Dr. Brehm, 
not from the people who know what they did with the 
money. 

Of course, naturally, Mr. Rover—and I would do the 
same thing if I were defending—asks you to believe that 
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the contributions that were made were made for, or 
rather not for, bnt to the Republican Party. 

493 Whether to Mr. Dewey’s particular campaign or 
to the national party, he does not say, but to some 

political party, but not for Brehm’s benefit. 

The Court will remember that there is in evidence 
here—it is Government Exhibit 4—the sworn report which 
this defendant filed both before and after election day. 
This relates to the 1948 campaign. You will remember 
he said that the first moneys that his wife turned over 
to him—the agent told the jury—was $1,200, but a day 
or two later he changed that to $100. You will remem¬ 
ber ne said that that consisted of two $50 contributions 
which he listed in his report which he had to file with 
Congress, and swore to, as anonymous contributions of 
$50, a total oi $100; and that in the 1948 campaign, simi¬ 
larly, $500 came to his hands through his wife, but the 
source of which he says he did not learn until 1950. 

The reports which he filed—and I say “reports” be¬ 
cause there were two, one filed before and one after- 
in fact, he filed two before and one after—he filed one 
himself and signed it himself, and Mrs. Craven, his 
secretary for the Brehm for Congress Committee, filled 
out and filed the other—the evidence here has shown he 
prepared it. He was out in Ohio at the time he pre¬ 
pared it. He sent it to her, told her to sign it, swear 
to it, and file it in the Office of the Clerk, which she 
did. 

494 That report shows—the one he filed and swore 
to—“I am aware that E. Craven, acting as secre¬ 
tary of the Brehm for Congress Committee, has received 
$3,000 and expended $2,368.29 to date. This is being 
filed as a separate report to the Clerk of the House of 
Representatives. ’ ’ 

In that report he says, “Name and address of con¬ 
tributor: None.” He reported no receipts. 
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In the report which he caused to be filed by Mrs. 
Craven, as I say, who was the secretary, the $3,000 
from the Ohio State Committee and two $50 anonymous 
contributions were listed as receipts, making a total of 
$3,100. 

Then, in the last report which he filed, which is an 
individual report signed by him individually, he lists 
under receipts, “October 24, E. Craven, $431.31/’ which 
is the balance of the $3,000, and then $2,600, or whatever 
it was—that $2,568 shown to have been expended in the 
first report. 

In other words, for himself he lists receiving $43i 
and says he received it from E. Craven, when the evi¬ 
dence here, of course, has shown that E. Craven never 
had any of that money in her possession and had no 
knowledge of the expenditures. 

In Exhibit 5, which is the report required by law 
to be filed with the Clerk of the House after elec- 
495 tion, and it was filed in the Office of the Clerk of 
the House on November 12, 1948, by the Committee 
for Brehm for Congress—in that report he lists, “Con¬ 
tributions, none; expenditures, $431.” 

There is attached a letter from John Andrews, Clerk 
of the House, which says, “For your information there 
is enclosed a marked copy of the Federal Corrupt Prac¬ 
tices Act, from a reading of which you will observe that 
purely local committees are not required to file state¬ 
ments with this office, but expenditures made and re¬ 
ceipts had by such an organization should be included 
in the statement of the candidate if he has knowledge 
of or consents to them.” 

That was the situation here. This Brehm for Con¬ 
gress club was Dr. Brehm personally. Call it a political 
organization, if you wrish, but it was Dr. Brehm’s per¬ 
sonal organization, and any receipts by that organiza¬ 
tion—any receipt by that organization—was a receipt 
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by him. There is a little confusion here due to the term 
used, “Brehm for Congress.” 

Just one thing more: We have established here that 
none of the money from these contributions went to the 
Ohio State Committee or to the county committee. If it 
went anywhere else than into Dr. Brehm’s own hands, 
it went to the Brehm for Congress Committee, 

496 which is Dr. Brehm. That is the theory in this 
case. 

MR. ROVER: If Your Honor please, I have just a 
few observations. Your Honor has been very patient, 
so I shall not be long. 

There is no question, of course, about the use of the 
$600 for political purposes. My point is that there is 
no evidence here which makes it a prima facie case that 
that $600, or any part of it, was given by anybody for 
a specific political purpose. As to the evidence that 
Brehm used it for that purpose, you cannot infer from 
that, when the witnesses say differently—you cannot 
infer from that that they gave it to him for that pur¬ 
pose. 

Mr. Mattice has said that I am wrong; that there is 
no kick-back statute. Well, that does not change the 
legal situation here. If there is not, there is not. 

He says there is no evidence yet that any money at 
all was delivered to Mrs. Brehm; that Mrs. Soliday 
denied she had delivered any money to Mrs. Brehm. 
That, of course, is immaterial. My point always goes 
back to the original proposition: that there is no con¬ 
currence of those minds for political purposes. 

Finally, the point is made that Mrs. Craven said some¬ 
thing about Dr. Brehm having a tough district. What 
does she expressly say, however, as to the purpose of the 
money that she put there? She understood that 

497 she was to contribute to the Republican Commit¬ 
tee, with the understanding that she was to con¬ 
tribute to the Republican Committee in Ohio. 
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“I didn’t think it was going to the Congressman”— 
which means, of course, that she vras not giving it to 
the Congressman as a Congressman—“I thought it w^as 
going to the committee. That was the amount that I 
paid to the Republican campaign fund.” 

Finally, we have this last statement from her: ‘*He 
didn’t say to his personal campaign; he said to the 
Republican campaign, the national campaign,” which she 
thought it was. 

THE COURT: The Court grants the motion for a 
judgment of acquittal as to count 1. The other motions 
are denied. 

• • • • 

534 Sherman H. Lebold 

m • • * 

Direct Examination. 

• * • • 

535 Q I will ask you, Mr. Lebold, whether it hap¬ 
pened that you came to Washington sometime in 

February, 1949, and had lunch with the Brehms. A I 
did. 

Q Would you remember about what day of the month 
that was, Mr. Lebold? A I was here on February 14 
and 15, 1949. 

Q Do you recall whether you had lunch with them 
both days? A I did. 

Q Had you called at their office—at Dr. Brehm’s 
office—prior to the lunch? A Yes, sir. 

• • • • 

536 Q Now, I direct your attention to one of the 
days, whichever it was, when you had lunch. I 

understand you had lunch both days? A I did. 

Q There were present Dr. and Mrs. Brehm; is that 
correct? A Yes. 
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Q Where was the lunch? At what restaurant was it? 
A In the House Restaurant, in the Capitol. 

Q That is wdiat we call the House of Representa¬ 
tives Restaurant? A Yes. 

Q Do you remember on one of those occasions when 
you and Dr. Brehm and his wife were having lunch that 
a woman came over to the table and started to talk to 
Mrs. Brehm? A I do. 

Q Were you introduced to that lady? A I was. 
537 Q Would you remember the name that was 
given at the time? A Mrs. Emma Craven. 

Q Will you tell us Mr. Lebold, just in your own way, 
what, if anything, transpired and what the conversation 
was between Mrs. Craven and Mrs. Brehm? A Mrs. 
Craven came over, put her arms around Mrs. Brehm, 
and said, “Your husband is one in a million”; and Mrs. 
Brehm says, “Well, I have known that for a number of 
years.” 

She said, “Well, he is the only person that I know of, 
a Member of Congress, that would have a chance to 
receive money, and return it.” 

Q That was the substance of that conversation? A 
That is right. 

• • • • 

544 Barbara Crazier Lamaer 

• • • • 

Direct Exammation 

• • • • 

545 Q You succeeded, I believe, to what is called a 
top job, a first-girl job, there? A That is correct. 

Q What was the nature of your employment? What 
were some of your duties? A I took dictation; some of 
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the letters I answered myself; I took all telephone calls 
and interviewed people when they came in—that 
546 is, people that wanted to see Dr. Brehm; and made 
the appointments. 

• • • * 

552 Q Do you remember in January, 1949, after 
Mrs. Craven was no longer employed by the Doc¬ 
tor, that she went in to see him and came out with some¬ 
thing in her hand? A I do. 

Q Will you tell the Court and jury just what trans¬ 
pired there, to your knowledge? A Well, she came out 
the door, and she had these envelopes. She looked 
rather pleased, and she said that was a pleasant sur¬ 
prise. She waved the envelopes. 

Q Wliat did she say? A She said, “That was a 
pleasant surprise,” and waved this envelope and walked 
on out the door. 

• • • i 
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Cross Exammatum. 


• tit 

563 Q What was it he told you to do with or about 
those envelopes if you heard from him? A As I 

said, I can’t give it to you verbatim. The gist of it 
was, “If I ever call you or ask you to mail these enve¬ 
lopes to the committee, these are the ones.” 

Q Where did he tell you to mail them? A He 
didn’t. He said he would give us the address later on. 
Q Did he ever give you the address? A No, sir. 

• • * • 

564 Q You were a witness before the grand jury 
in this matter, wreren’t you, Mrs. Lanzer? A That 

is right. 

• • • • 
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565 Q I will ask yon if immediately after your 
answer yon were not asked this question and if 

yon did not give this reply to the grand jury: 

‘‘Question. And he said the money came from Mrs. 
Craven?” 

“Answer. That is right.” 

Did you make that answer? A I wasn’t asked, “He 
said the money came from Mrs. Craven?” 

Q I will repeat it. I will ask you if you were not 
asked this question when you were before the grand 
jury: 

“And he said the money came from Mrs. Craven?” 
And you answered: 

“That is right.” 

A I wasn’t asked— 

Q Did you make that statement? A I wasn’t asked 
that question. 

Q Do you say you did not make that answer to that 
question? A Not to that question, no. 

Q Very well. I will ask if you were not asked this 
further question immediately thereafter and if you did 
not make this answer: 

“Question. And for political contributions? He said 
that, too, didn’t he?” 

566 To which you answered: 

“That is right.” 

A I wasn’t asked that question. 

Q Did you make that answer? A Not to that ques¬ 
tion. 

Q Not to that question? To make certain about it, 
I will repeat the question. I do not want to confuse 
you. I do not want you to make any mistake about it. 
I will ask you if you were not, before the grand jury, 
asked this. I will lay aside my notes and go to the 
grand jury transcript. I will ask you if you were not 
asked this question in the grand jury room: 
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“Question. And he said that money came from Mrs. 
Craven?” 

And you answered: 

“That is right.” 

A No, sir. 

Q You did not make that answer to that question? 
A No, sir. 

Q You are sure about that, are you? A I am sure. 
Q I will ask if immediately thereafter you were not 
asked this question: 

“And for political contributions? He said that, too, 
didn’t he?” 

567 to which you answered: 

“That is right.” 

A I wasn’t asked this question. 

Q Well, yes or no, did you make that answer to that 
question? A No. 

Q You did not? That is the answer you want to 
make to it? A That is right. 

• • • • 

572 - Q What did you mean when you said that he 
told you that if he wrote for them, you were to 
send them back? Back wdiere? A We were to send 
them back, I suppose, to the State Committee. He said 
if he ever called or wrote us for some envelopes, those 
were the ones; that we were to send them. 

• • • • 

Q What was the name of the campaign committee? 
A We didn’t have it; we just had it, “Com.” 

Q You have heard of the Brehm for Congress Com¬ 
mittee, have you not? A That is right, but he wasn’t 
referring to that. 

Q He was not referring to that? A No, sir. 

Q How do you know he wasn’t? A Because he said 
we were to send them back to the committee. If it 
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had been that, I would have known to send them 
to him, 

• • • • 

Q Now, Mrs. Lanzer, an additional question along 
that line: I will ask you if you were not asked this 
question in respect to these envelopes that were in the 
file cabinet that we have been talking about: 

“Who told you that?” 
to which you answered: 

“Dr. Brehm.” 

“Question. He told you they were what?” to which 
you answered: 

“He didn’t tell me what. He told me, 1 These enve¬ 
lopes in here, if I write or call you, will you send them 
back to me?’ ” 

Now, did you give that answer to the question 
574 which I have read? A I don’t think I said, “to 
me”; “send them back.” 

Q If you did say it, what did you mean? A I would 
have to still say for the committee—probably for the 
State Finance Committee. 

Q If Dr. Brehm told you to send them in a certain 
event—“send them back to me”—he meant to him in 
Ohio, didn’t he? A I don’t think I said, “to me.” 

Q You don’t think you did? A I don’t recall. 

Q Will you say you did not? A I would say I did 
not. 

Q You would say you did not. A Yes. I stopped 
at “send them back.” 

Q I will read it again. I don’t want to confuse you, 
and I don’t want you to make any mistake about that 
I will read the question and the answer. 

“Question. Who told you that?” 

“Answer. Dr. Brehm.” 

“Question. He told you they were what?” 

“Answer. He didn’t tell me what. He told me, 
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‘These envelopes in here, if I write or call yon, will yon 
send them back to me?’ ” 

Now, did yon make that answer? A I still don’t 
575 think I said, “to me.” I made the answer up to 
that point. 

• • • • 

583 Walter E. Brehm 

• • • • 

584 Direct Examination 

• • • • 

605 Q Let ns take the time, Doctor, when yon 
started home with Mrs. Brehm in the summer of 

1946. State whether Mrs. Brehm gave yon anything. 
A Yes, sir. Mrs. Brehm gave me an envelope, and at 
the time she gave it to me she said, “Here is an anony¬ 
mous contribution to help”—I don’t know exactly whether 
she said to help a sick cause or help the party or the 
good of the cause; she said something to that effect. 

• * • • • 

Q Did yon ask Mrs. Brehm who had given it 

606 to her? A No, sir; I didn’t. She said it was 
anonymous. I just took it 

Q Was there anything unusual about your receiving 
anonymous contributions? A No, sir; not a thing. I 
filed twelve hundred in anonymous in 1944. I have that 
here. 

• • • • 

607 Q Did you notice at the time that you took 
that hundred dollars from Mrs. Brehm the source 

of it? A I did not, sir. 

0 Did you make a report? A I did. 

Q Of that hundred dollars? A I did. 
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Q Do you have that report with you, Doctor? A 
Yes, sir. 

Q Would that be 1946? A 1946. 

• • • * 

613 Q Did there come a time, Doctor, prior to the 
1948 campaign, when Mrs. Brehm gave you some 

money? A Yes, sir. 

Q Where were you? A We were at home back in 
Ohio in our cottage at the Lake. 

Q By “the Lake,” you mean that is really Millers- 
port? A Millersport, yes, sir. 

• • • • 

614 Q Could you fix that, Doctor, in reference to the 
campaign of 1948? A Yes. It was in October, 

as we were going into the final drive, let us say, of the 
campaign—the last three or four weeks. 

Q You tell the Court and jury now—keep your voice 
up, Doctor—just what happened at that time. A Well, 
Mrs. Brehm—we were in our cottage, and Mrs. Brehm 
knew that I was a little bit concerned, naturally, with the 
election, so we were there at the dining room table. 

She said, “Here is a real anonymous contribution to help 
the cause” or “the party.” 

She gave me another envelope, which contained $500. I 
thanked her. 

• • • • 

616 Q I ask you to look at Defendant’s Exhibit 11, 
Doctor. I notice: Republican State Committee, 
$1,500; Republican State Committee, $1,000; anonymous, 
$500; and then certain expenditures. I will ask whether 
that $500 is the $500 you just told us about. A That is 
right. 

Q Now, this was Defendant’s Exhibit 11. Is that filed 
with the Federal Congress? A It is. 

• • • • 
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622 Q Doctor, you stated you had some receipts 
there showing that you distributed $500 among the 
five different counties, asking them for receipts in the 
name of the Brehm for Congress Committee. Can you 
put your hands on those? A Yes, sir; 

• • • • 

624 Wednesday, April 25, 1951. 

The trial of this case wus resumed before Dis¬ 
trict Judge Bumita Shelton Matthews and a jury in 
Criminal Division No. 3 at 10 a.m. 

• • • • 

639 Q Dr. Brehm, I think when we adjourned yes¬ 
terday afternoon we were at the point of talking 

about the way that that $500 was distributed among the 
five different counties that are in vour Congressional Dis¬ 
trict in Ohio, and you said or told us how it was done. 
You stated that you had receipts showing the distribu¬ 
tion of that money. Do you have those receipts there? 
A Yes, sir. 

• • • • 

640 Q What county is that? A Ross County. 

MR. ROVER: That is Defendant’s Exhibit 15. 

That is for $200. 

BY MR. ROVER: 

Q Defendant’s Exhibit 16 is for a hundred dollars. 
That is the Pike County Committee? A No, not Pike; 
Pickaway. 

Q Defendant’s Exhibit 17 is the Hocking County re¬ 
ceipt, and Exhibit 18 is the Perry County receipt? A 
Four counties. There are five in the district, but they 
didn’t assess me in 1948 from Fairfield County. 

Q I notice, Doctor, that the one exhibit, Exhibit 15, 
for $200—that is from Ross County—is to E. Craven, 
Secretary; and the one from Pickaway County is in your 
name, “Walter E. Brehm.” A Yes. 
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Q How did you make that contribution? In your own 
name or in the name of the committee? A I made both 
in the name of the committee, but they didn’t always give 
me a receipt at the time. I would hand it to them, 
641 and I would say, “Here is a contribution. Please 
list it in the name of E. Craven, Secretary of the 
Brehm for Congress Committee,” and then when they 
would make that receipt and mail it to me a few days 
after the payment, they would forget it, evidently, and 
write it, “Walter E. Brehm”; so it didn’t make any dif¬ 
ference. 

Q I notice the next one, from the Hocking County Com¬ 
mittee, has Brehm for Congress Committee. A Yes, sir. 

Q And the last one, signed by Mr. Lewis, again is 
Walter Brehm. A Those that were given to me at the 
time I gave them the money were made out to the Brehm 
for Congress Committee, E. Craven, because I stayed 
there and saw that they did; but if I had handed it to 
them at another time and would go home, and they would 
mail it to me, that is where the discrepancy comes in. 

Q The $500 represented by these receipts is the $500 
that Mrs. Brehm turned over to you at Millersport some¬ 
time prior to these payments? A Very shortly before 
these payments, yes. 

• * * • 

676 Q When was the first time there was any con- 

677 versation about Mrs. Craven making contributions 
of any sort? A Well, this is close. It could have 

been the first part of March; it could have been the last 
part of February. But she had been there for three or 
four weeks, to the best of my recollection. She came in 
one day with a white sealed envelope in her hand. I was 
sitting at my desk. She walked up and laid that envelope 
on my desk in front of me, and she says something about: 

“Dr. Brehm, this is a campaign year. Your party has 
been out of power a long time. They have had no patron¬ 
age.” 
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Then she used an expression I never heard in my life 
before. It was, “the Republican war chest.’’ I never 
heard it called Republican war chest. 

She said, “I vrould like to contribute to the Republi¬ 
can war chest.” 

I said, “Where in the world did you get this idea?”— 
words to that effect. 

She said—listen to this—she said, “When you hired me, 
you said you wanted someone who could help out at the 
election time.” 

I said, “Well, I did, but I didn’t mean help out with 
money; I meant help by experience; someone who could 
take over in case I took Miss Crozier back to Ohio,” 
which I had done the previous year, when I took her home. 

I wanted an experienced girl I could use in the 
678 office. I didn’t mean in the way of dollars and cents 
in contributions. If I am using slang words, well, I 

won’t. 

She said, “Oh, well, I have been on the hill and been 
around. I know what goes on up here. I am perfectly 
willing to do it; in fact, I want to do it.” 

I said, “All right. If you voluntarily want to make a 
contribution to the party, and it is voluntary”—and she 
insisted it was; in fact, I think she testified she volunteered 
—“if you want to do that”—in this filing cabinet, about 
which so much talk has been had, which was 5 feet, maybe 
6 at the utmost—say the wall was 6 feet from where my 
desk sat, and then the steel cabinet is at least 16 inches 
deep—the drawers are at least 16 inches deep, which would 
put it out about 4% feet from me, and my chair set out 
on one of these cardboard mattresses, with rollers on it. 
I could roll over and reach the cabinet; in fact, that is 
why it was there. 

I said, “All right. If you want to put it in here for 
safe keeping until the party needs it, that is entirely up 
to you.” 




I slid over there and pulled open the second drawer. 
In there were several folders in which we filed various 
things. 

This particular one had the word printed up here on 
the top, “Com.,” for “Committee.” It meant all com¬ 
mittee material. A lot of it went in there. 

679 ME. BAKER: I think the letters “Com.” speak 
for themselves. I don’t think the witness could testi¬ 
fy what “Com.” meant. 

THE • WITNESS: If I put it on there, I know why 
I put it on. 

ME. BAKER: I am addressing the Court 
THE COURT: The objection is overruled. 

BY MR. ROVER: 

Q Go ahead, Doctor. The objection is overruled. A 
So she picked it up and put it back herself. She walked 
around to that cabinet, and she dropped it in that file. I 
never had my hands on that envelope. 

She came in at least on two other occasions—and I re¬ 
member this so well—she came in on two other occasions, 
and this time she stood in front of my desk. The grand 
jury had the word “slammed.” “Salaamed” is what I 
tried to use at the grand jury. She made a gesture like 
that with this envelope in her hand. 

She said, “Behold a Democrat contributing to the Re¬ 
publican Party.” 

She went around and pulled open that second drawer 
and dropped that one in. That happened one more time. 
I can recall three different times that that occurred. 

Q Was there anything said at that time, Doctor, about 
her wanting to get from you or that you would 

680 furnish her with the name of the committeeman 
or the committee to whom the money should be 

sent? A No, sir; that was never mentioned with Mrs. 
Craven. 
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Q Now, I will ask yon, Doctor, in reference to these 
particular envelopes—Incidentally, did yon ever notice at 
any other time whether there was a symbol on them— 
“Com.”? A I didn’t notice anything on them. 

Q Let me ask you about the key to that file cabinet. 
Where is that kept? A It is always kept in the keyhole. 
It still is in there. It is there now. 

Q Well, I mean there w^ould be some times when you 
might lock the file cabinet. Where did you put the key 
then? A To my knowledge, I never locked that cabinet 
unless I was leaving for Ohio for a lengthy period. 

I noticed Miss Crozier said yesterday she thought it 
was locked occasionally when I was in the office. I don’t 
believe that is correct. 

Q W 7 hen you would go out of the city, where would 
you put the key? A My desk drawer has never been 
locked since I have been in Congress. I am speaking of 
the center drawer in my personal desk. It opens from the 
side; it opens in the center. I don’t think I ever had a 
key for it. 

681 But there is a key in this file cabinet. You press 
in a plunger and lock it. 

So as I was going to Ohio, I called—I went to the door, 
and I said to the kids, “Come here a minute.” I was 
giving them instructions. 

Q You were giving them instructions? A Mrs. Lanzer 
—Miss Crozier at that time—Miss Crozier and Mrs. Cra¬ 
ven. 

I said, “You kids look here a minute.” 

In effect, I am sure that is what I said. So they came 
in. I pulled the second drawer open, and in this file that 
set there I ran my thumb across it like that. I would 
say, to the best of my knowledge, there were four or 
five in there. 

I said, “In case I should write or call regarding the 
envelopes in the file cabinet, these will be the ones to 
which I will be referring.” 
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I pulled my thumb through it. Of course, Mrs. Craven 
didn’t have to look. She knew they were there. She had 
put them there. But Mrs. Lanzer took a look, like that, 
and said, “All right.” 

So I closed the drawer and turned the key. I opened 
my top middle drawer. It has a little pull drawer in 
the center. I pushed some papers, closed the drawer, 
never locked it—never locked it—and I left for Ohio. 
6S2 Q Was there some conversation at that time 
to the effect that the money was to be sent on to 
the party or committee in case it would be needed? A 
That is right. I said, “In case I write or phone regard¬ 
ing the envelopes, these will be the ones to which I will 
be referring.” 

Q What would be the purpose or object or con¬ 
nection of your having these envelopes sent on? A The 
purpose would be if the Republican Ohio Finance Com¬ 
mittee or the various county committees started a drive 
for funds, and they assess the counties, as you may know 
or may not know—but we are assessed, and it depends 
entirely on the seriousness of the campaign. If it looks 
like an easy one, we are assessed less; if it looks like a 
tough one, we contribute more. 

So in case the party needed more money, undoubtedly 
this would have been given to the party. 

Q You meant that that money should be sent on to 
the party? A Certainly. 

Q Did the party need any more money in that particu¬ 
lar campaign? A They did, but didn’t know it. That 
was in 1948, when everything was in the bag, if you re¬ 
call. So we coasted along. 

683 Q Somebody punched a hole in the bag? A 
They did something. And they never did—never 
did insist. 

Q Did you ever send on those envelopes? A Mr. 
Rover, before God, I completely forgot they were in there. 
I never sent for them. 
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Q Do you know how much was in there? A How 
much ? 

Q How much money was in the envelopes. A They 
■were all sealed. I never did know how much was in there. 

Q That would be the campaign of 194S. Do you re¬ 
member you came back to Washington, and then you were 
here, we will say, in the early part of January, 1949. Do 
you recall about Congress being in session in 1948? After 
the election in 194S, do you remember whether Congress 
was in session? Do you have those dates handy? A 1948, 
following the election? 

Q That was not a special session? A No; that was 
in 1947. No, sir; we were not in session. We were not 
in session until we took up in 1949. 

Q So you came back in January, 1949? A I am 
sorry; that is right. 

Q Was it understood that Mrs. Craven was only to 
work for you for the balance of the year 1948? 
684 A I don’t believe I talked that over with Mrs. 

Craven, but in my mind I frankly did think I 
might bring someone from the district after that year. 

Q How did it happen, then, that Mrs. Craven, in the 
latter part of December, or the first part of January, 
1949, went to work for someone else? A She told me 
that she had the opportunity of being first girl. You 
see, Mrs. Craven had been first girl. She is very human; 
and having been first girl, it is just a little difficult, per¬ 
haps, to take orders—a shavetail telling the major what 
to do. 

Q She said she had an opportunity by going to some 
other Representative, then, to become first girl? A Yes. 

Q She went with whom? A Jenison, from Illinois. 

Q Did she come into your office in the early part of 
January, 1949? Do you recall that? A She came in 
sometime in January; yes, sir. 

Q Give the Court and jury, in your own way, Doctor, 
vour best recollection of just what transpired at that 
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meeting. A She came in, and she said, “Dr. Brehm, I 
wonder if you would help me with my income tax.” 

I said, “Well, they have specialists—men ap- 

685 pointed here in the building—to do that. 

She said, “Yes, I know, but back in February, 
when the Eightieth Congress was writing the tax re¬ 
duction bill, you explained that so thoroughly to me”— 
and I have a copy of the one I gave her at that time— 
“and for the first time I thought I understood some¬ 
thing about taxes, so I thought if you would assist me 
in making out my income tax, I would be very grateful.” 

I said, “I will be glad to.” 

As I say, it is maybe a queer streak, but I like to 
figure taxes. 

Q You don’t like to pay them? A I don’t, but I do. 

So she sat down, and to the best of my recollection, I 
figured the taxes there for her. That is what called to 
my mind the fact of the envelopes being in the drawer, 
because that cabinet hadn’t even been unlocked up to 
that time, so it had to be in January. 

I said to her, “Mrs. Craven, as you know”—and why 
would I say, “as you know”? 

Q Don’t argue with us, Doctor. That is my part. 
A I said, “As you know, I have been secretary-treas¬ 
urer of my campaign committee.” 

She would know that I didn’t ever use that money, if 
that is what was in there. There could have been 

686 tissue paper in there, for all I knew. 

I said, “As you know, I didn’t need the enve¬ 
lopes. The party didn’t ask for them. We didn’t send 
for them. So here: take them back.” 

I took the key which was still in my drawer, unlocked 
it, and took them out. 

Here is something I know I am correct on also. At 
that time there were six or seven envelopes in there, 
and not four or five, which would indicate to me that 
during the summer that cabinet had been opened and one 
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or two additional envelopes had been added from the 
time I left for Ohio. 

So I picked them np. I opened this top drawer I 
have spoken of. I took out a large envelope. I slipped 
them in. They were still sealed. Before my God, I 
didn’t open one of them, and I don’t know how much, if 
anything, was in those envelopes. 

Q What did you do with them? A I gave them to 
her. 

I said, “’Here. Take them back. They are yours.” 

She said, “Dr. Brehm, I am no Indian-giver.” 

I said, “It is not a case of being an Indian-giver. It 
is yours. The tax is paid. It never was mine. The 
party didn’t need it, didn’t use it, and didn’t want it. 

Thank you just the same. Here you are.” 

6S7 She got up and put her arm on my shoulder. 

She was sitting on the corner of the desk where I 
was figuring. She went like that (indicating). 

She said, “Dr. Brehm, you are a grand man. I don’t 
know anybody like you”—something like that—and left 
my office. 

• • • • 

699 Doctor, I believe yesterday we had discussed 

700 the reports of your receipts and expenditures, 
which I shall pass among the jury at the appro¬ 
priate time, they having been admitted in evidence. 

As I understand it, all the moneys which you received 
are listed in those reports; that is right? A That is 
right. 

Q And all the expenditures that you made are listed 
in those reports? A That is correct. 

Q Particularly as to the $3,000 that came and was 
received for the 1948 campaign, that included this $500 
anonymous contribution? A That is right. 

Q Those reports show how all of that $3,000 was ex¬ 
pended? A Yes, sir. 
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Q It winds up by your having put a few dollars in 
out of your own pocket? A Yes. 

• # • # 

706 Cross Examination 

« • 

• # • • 

715 Q As a matter of fact, you did receive money 
from Mrs. Soliday, did you not? A I did not. 
Q You told us this morning that you were told by 
your wife that you had received money and had declared 
it in your campaign reports; is that not true? A Yes, 
sir. 

Q Would you not call that receiving money from 
Clara Soliday? A No, sir; I would not—not direct. 

Q How do you distinguish that as being direct or 
indirect, sir? A I think if she were to give it to me— 
come in and give it to me, and I were to take it, that 
would be a direct contribution of money. That would be 
my interpretation, not the legal interpretation. I am 
not a lawyer. 

• • • • 

720 Q My question is this, sir: I can understand 
if it happened enough in Ohio—frequently enough 

—that you would not ask who this anonymous person 
was. But wouldn’t it be a little different to receive 
money for a political campaign for the Eleventh District 
of Ohio from somebody here in Washington, and wouldn’t 
that cause you to ask your wife a little bit more about 
whom this anonymous person might be, just out of cu¬ 
riosity? A Well, curiosity? I don’t know whether it 
would or not. I didn’t, at least; let us put it that 
way. 

721 Q Now, I believe you stated in your direct 
examination that she handed this money to you 

while you were in the midst of a pretty tough campaign? 
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A No; we were just entering into the campaign. We 
didn’t get going until the last four or five weeks of the 
campaign. 

Q You indicated receipts—defense exhibits—which 
show how you disbursed all of that money? A Yes, sir. 
Q It came in handy, didn’t it? A Yes, sir. 

* * * * 

724 Q The Brehm for Congress Committee is not 
the Republican Committee in Ohio? A The Brehm 
for Congress Committee pays its money into those com¬ 
mittees in Ohio. 

• • • • 

726 Q I will ask you if you did not declare this as 
campaign expense when you reported to the Con¬ 
gress—to the Clerk of the House of Representatives. 
A That is right. 

Q You listed it there, then, as campaign expense? A 
That is right. 

Q It would be your campaign expense? A No, I 
couldn’t prove it was, sir. It would be expense. Let us 
get it straight. Yes, it was expense which I spent in 
behalf of my candidacy. That money went out, but you 
can’t prove it ever came back—any of it came back to 
me. 

Q All I want to prove is just what you have said: it 
was campaign expense. A That is the $600 I received 
from Mrs. Brehm, we are talking about. 

• * • • 

727 Q As you say, it is true that the Brehm for 
Congress Committee and Walter E. Brehm are 

really one and the same thing? A That is right; they 
were. 

« • • • 

731 Q What is the fact? A That is not a fact. 

Q What is the fact? A As Mother told it to 
me, she found, I think, five or six envelopes in all—a 
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total of five or six—and that the grand total in those 
envelopes was ten $10 bills, or a total of $100, which 
would mean, of course, that some of them had more 
than one ten in them. 

Q That had to be sometime between 1945 and 1947, 
and before the campaign in 1946? A That was in 1946. 

* * # * 

732 Q How did she come into possession of the 
$500 in the rest of the year 1946 and the years 
1947 and 194S up to the 1948 campaign? A The same 
way, only she found no more in 1946, as I remember; she 
found all the rest of it in 1947. 

• * • * 

737 Q Now, I should like to get into the matter of 
Mrs. Craven. It is your testimony here, as I un¬ 
derstand it, that when Mrs. Craven came in she left 
certain—or rather these envelopes were placed in this 
steel file cabinet in your office; is that correct? A That 
is right. 

Q I believe you said that that was at your sugges¬ 
tion: is that correct? A That is right. 

Q Can you tell Her Honor, this jury, and me why 
you suggested your office, sir? A Well, I wouldn’t want 
her to put it in some other Congressman’s office. 

Q That is good enough. 

• • • • 

738 Q What I am mostly interested in is this: Is 
it your recollection that you told them that if 

you called, to send them to you? A No—no, sir; I did 
not, Mr. Baker. 

Q That is just what you said. That is what I want 
to be sure of. Your words just now were, as I recall, 
to send them to you. A No. I said, “If I phone re¬ 
garding envelopes in the file cabinet, these will be the 
ones to which I am referring.” 

Q That is all? A That is all. 
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Q Did you ever make any statement contradictory to 
that? A Oh, I wouldn’t know. I have said an 

739 awful lot since this came up. 

Q I will ask you again specifically with ref¬ 
erence to your testimony before the grand jury. 

Just a moment, and I will phrase the question, sir. 

“Question. Go ahead.” 

“Answer. So she dropped them in. Now it comes 
time to go home for the summer, and I am getting ready 
to go, and naturally you take papers home with you, and 
so forth, for the campaign. So I was collecting things 
up, and so forth, and I called Miss Crozier in, and Mrs. 
Craven, I would almost swear, was in the office at the 
same time, and I said, ‘Now, by the way, Mrs. Lanzer,’— 
by the way, her name is Mrs. Lanzer now. She is mar¬ 
ried. I said, ‘By the wav, Miss Crozier, if I write to 
you or phone you to send me the envelopes in the cabi¬ 
net we are talking about I will mean these envelopes 
here,’ and Miss Crozier walked around and looked and 
saw the envelopes in there. Said, *0. K.’ So I closed 
that. I locked it. I opened my drawer, put the key in 
the drawer and pushed it back behind papers in the 
drawer, and I went back to Ohio. I never opened those 
envelopes. I never phoned for those envelopes. They 
were never sent to me, as far as I know, these envelopes 
out of those cabinet drawers. I came back. I was re¬ 
elected.” 

Did you say that, sir? A Oh, I probably did, if you 
have got it there. 

740 Q Doesn’t that indicate it? Weren’t your 
words, “to send me the envelopes”? A If I said 

“me” there, I said “me” there. 

• • • • 

Q That is not the main point right now, sir. I will 
ask you this: If you did not say here, in answer to a 
question: 
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“That is what I was wondering. What you are in¬ 
ferring there also if he had wrote for them why this 
secretary could have gotten them out?” 

“Answer. Oh, I told her that in that case—I called 
her in and told her if I write or phone and say, ‘Send 
me the envelopes in the cabinet,’ these are the envelopes 
to which I will be referring to, so she will know what I 
was talking about. So she didn’t send them. I never 
asked for them. I never got them. They were still 
there. ’ ’ 

Did you say that, sir. A I probably did, sir. 

Q Again, you will note, will you not, that you used 
the words, “send me the envelopes”? A All right. 

# • • * 


758 


Lucille Brehm 


• • t • 

Direct Eamnmation 

# • * • 

767 Q Calling your attention to the time when you 
first turned over to your husband the contents of 
those envelopes, will you tell us about that. A Well, as 
I remember, Congress adjourned in 1946 around the 2nd 
of August. Of course, then we came home. I took the 
envelopes. I had not opened any of them because, as I 
say, they were for the campaign, and it was our custom 
to keep campaign moneys all separate. So I just—I 
took these envelopes out of the safe, put them in a 
brown envelope, as I remember, and took them home. 
Then I opened them at home and took them out on a 
table and found—Do you want me to state what I found? 

Q Yes, certainly. Go right ahead. A I found ten 
$10 bills. 
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Q Do you mean that was a hundred dollars? 

768 A A hundred dollars; yes, sir. I put it in the 
envelope and gave it to Dr. Brehm. 

I said, “Here is an anonymous contribution for a 
sick cause,” or something to that effect. 

Q You did not tell him at that time whom the money 
had come from? A No, sir; I didn’t. 

• •it 

769 Thursday, April 26, 1951. 

The trial of this case was resumed before District 
Judge Burnita Shelton Matthews and a jury in Criminal 
Division No. 3, at 10 a. m. 

• • • * 

771 Q Had you before that time, Mrs. Brehm, ever 
received contributions from people who did not 

want their names known? A Yes, sir; I had, previous 
to that. 

Q And you turned them over to the Doctor as anony¬ 
mous contributions? A Yes. That was our custom. If 
they didn’t want their names known, it vras listed as 
an anonymous contribution. 

Q You went back, then, for the 1946 campaign and 
came back. 

Let us come to the year 1947. Did you find during 
that year, or was it indicated to you by Mrs. Solidav, 
that this matter of giving envelopes had been resumed? 
A Yes, sir. 

Q Will you tell us, just briefly, how they were re¬ 
ceived by you in the year 1947? A Well, very similar 
to 1948. When I came into the office, she would just sort 
of indicate that there was something in there for me. 
There was no conversation. She didn’t say anything 
to me, but I just knew that—what it was. She 

772 would either go into the office and come out, and 
if I were talking there to the other secretary, or 

if I were writing, or whatever I was doing, she would 
give me an indication that there was something in there, 
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just by throwing her eyes, or some—if you knew Mrs. 
Soliday, you would understand what I mean. She very 
definitely gave me some indication. 

Q Was the Doctor there on any of those occasions 
when you got those envelopes in that fashion? A No, 
sir; there wasn’t anybody. 

Q The Doctor, I believe, did spend a good deal of 

time out of the office? A Yes, he was on the floor 

when Congress was in session. 

Q And at committee meetings? A Committee meet¬ 
ings in the morning; 10 o’clock, as a rule. 

Q What did you do, Mrs. Brehm, with those enve¬ 
lopes that you received in 1947? A Well, I took them 
home. We have a metal, fireproof file, I call it, that I 
keep insurance papers, and things like that, in. I just 
slipped them in this file. 

Q Did you say anything to the Doctor at the time 

about the fact that you had them in the file? A No, 

sir; I did not. 

773 Q Would you recall whether you would take 
them home as you got them, or did you allow them 
to accumulate? A No; I just put them in my pocket- 
book and took them home as I got them. They were in a 
sealed envelope, and it was easy to do, and it was very 
definitely campaign—or money for election, and we kept 
that all separate, of course. 

Q When, then, did you open those envelopes and give 
the contents of them to your husband? A Well, the 
election, of course, was in 1948. We usually start to 
actively campaign around October, so I opened the enve¬ 
lopes, and I gave them to him before we started out to 
actively campaign. 

Q Where were you then? A We were back home— 
back at our home. 

0 That would be probably sometime in the early part 
of October, or something of that sort? A Yes, sir; in 
1948. 
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Q That would be 194S. What, if anything, did yon 
say to the Doctor at the time you turned this money over 
to him? A Well, I said, “Here is an anonymous cam¬ 
paign contribution.” 

Q You had counted the money before? A Yes, sir. 

Q It amounted to how much? A Five hun- 
774 dred dollars. I was agreeably surprised. 

Q Did you tell him at that time where the money 
had come from? A No, sir; I did not, Mr. Rover. The 
wav that Mrs. Solidav gave it was a very definite indi- 
cation that she didn’t want it definitely known that she 
had given it, and she—I told him “anonymous,” because 
then he could truthfully say he didn’t know; he could 
list it as anonymous. That is our custom. If you know 
about politics, that is the way we do. 

Q There was nothing uncommon about ananymous con¬ 
tributions? A No, sir. I think you will find all Mem¬ 
bers do that. 

# * • • 

776 0 There has been some testimonv bv a gentle- 
man from the Federal Bureau of Investigation 

concerning the fact that in discussing with him the 
amount of the contributions Mrs. Soliday had given to 
you in the fashion you have explained, you said at first 
that the amount was $1,200. Do you remember that con¬ 
versation? A Yes, I do. I also told him that it had 
been so long, I -wasn’t just definitely clear, but I remem¬ 
bered of counting $1,200, and I -was mistaken. 

Q How do you know that you were mistaken? A 
Well, because that was another campaign. 

777 Q Which campaign was the $1,200 in? A That 
was in 1944, when we had the same opponent that 

-we had this last campaign. 

Q The correct amount, then, was $600? A Yes, sir. 

Q You did correct that? A Yes, sir; I called him 
myself, because it was my mistake, after checking with 
the records. 
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Q What did you check with to determine that the 
$1,200 was really in a prior campaign and not in 1946 
or 1948? A Well, with the records where we had filed 
our campaign expenses, which I had in this county file. 

Q I show you Defendant’s Exhibit 10. 1 believe it 

has both Federal and state contributions. I will ask 
you if these two papers, Mrs. Brehm, both on the front 
page and on the inside page, are the records that you 
looked at and then realized you had made a mistake. 
A Yes, sir. 

Q What is it on those records that— A “Anony¬ 
mous, $1,200,” is listed here in 1944. 

Q That is the $1,200. Do you see any $1,200 on the 
state return? A Yes, sir: “Anonymous, $1,200.” 

Q When was it that you first told your husband 

778 the source of this $600? A Well, in January of 
1950, when Mrs. Craven called the apartment and 

said— 

* * * * 

Q You got information that it was Mrs. Craven on 
the other end of the phone? A Yes; I asked him 
when he got through. 

Q But while she was talking, you did hear what he 
was saying? A Yes, sir. 

Q Could you tell from that that he was talking about 
somebody who was supposed to have made some im¬ 
proper payments, or something of that sort? A Yes, 
sir; I gathered that. 

Q Then, when the Doctor hung up the phone, did you 
ask him what the conversation concerned—that is, the 
full conversation, I mean? A Yes, I asked him what 
that was all about. 

* * • • 

779 Q At that time, then, as a result of that, you 
did tell the doctor something. What was it you told 

him? A Well, I said, “I suppose, now, you will be 


144 


checking on Mrs. Solidav, because it was she that gave 
that contribution—anonymous contribuiton. ” 

He said—he asked me—'‘Was that from her?” 

I said, “Yes, that was from Mrs. Solidav.” 

Q That was the first time you ever told him? A 
That was the first time that I told him, yes, sir, that it 
was from Mrs. Solidav. 

Q Now, when was the last time that you received an 
envelope from or through Mrs. Solidav? A The last 
time was—Well, we had been home, and we were called 
back for a special session in 1947, and that was between 
the 17th and 22nd of November in 1947. That is the 
last envelope. 

Q T believe, as a matter of fact, you went home on 
the 22nd or 23rd of November? A Yes, that is right. 
We came back the seventeenth for the special session, 
and there wasn’t much legislation set up, and we went 
back home on the 22nd. 

7S0 Q It was before you went back home that you 
got the last envelope? A Yes. I can’t be just 
definitely sure, but it was between the 17th and the 22nd. 

Q T think there is just one more event I want to ask 
you about, Mrs. Brehm, and that is whether you recall 
in February, 1949, a Mr. Lebold coming on from Ohio 
and visiting with you and Dr. Brehm. A Yes, sir. 

Q You know Mr. Lebold, the one who testified here? 
A Yes, I know him. 

Q You have known him for some time? A Four¬ 
teen or fifteen years, I expect. 

Q Do you remember that sometime, say the middle of 
February, 1949, he came on, and that you, the Doctor, 
and Mr. Lebold had lunch together? A Yes, sir; I 
remember. 

Q I believe that was in the House dining room? A 
The House dining room; yes, sir. 

• • • • 
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781 Q Tell us about this luncheon there. Just state 
what happened, Mrs. Brehm, in your own way, at 

the luncheon with Mr. Lebold. A Well, we had gone 
into the dining room. Before w T e w T ere seated, I spied 
Mrs. Craven about the same time she spied me, and I 
had not seen her—we had been gone for the summer, and 
then she had taken another position—I had not seen her 
for quite a while. We were very good friends. 

So she came rushing over to me and greeted me, and I 
greeted her very friendly. She held my arms, as I re¬ 
member. I was glad to see her. There was some little 
conversation there. 

Then Dr. Brehm introduced her to Mr. Lebold, and 
then Emma said— 

Q Just keep your voice up, Mrs. Brehm, and talk 
slowly. A There was some little by-play between Dr. 
Brehm and Mrs. Craven. I am not just too sure 

782 about that, but he kidded her about leaving him 
for some other Congressman; something like that. 

Then she said to me, “Your husband is one in a 
million.” 

I said, “Well, I have known that for a long time. Are 
you just finding it out?” I said, “What has he done 
now?” 

She said, “Well, I don’t know of any other Member 
that would have a chance to keep some money and 
wouldn’t do it.” 

• • • • 

Q * * * It is a fact that you asked Dr. Brehm about 
it, and he told you? A Yes, sir. 

Q About these occurrences? A He said she had 
wanted to contribute to the Republican Party, and they 
hadn’t needed it, and he gave it back, and she couldn’t 
get over the fact he had given it back; something to 
that effect. 

Q That was the first you knew about that? A Yes, 
sir; but he said—he didn’t go into detail about it. 
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Q Mr. Lebold was there and heard that also; 
783 is that right? A Yes, sir. 

• • • • 

816 Motions on Behalf of the Defend/mt 

MR. ROYER: May it please Your Honor: At this 
time I desire to resume the motions I have heretofore 
made with respect to the direct testimony, for all the 
reasons I outlined then, and I now make a new 

817 motion for a judgment of acquittal and renew my 
motion to strike the Soliday testimony for the 

reasons heretofore assigned. I do not wish to burden 
you unduly, but I should like to say a word on this 
motion for a directed verdict. 

As I have stated before, I think, now that we have 
all the testimony in, it seems obvious that the jurors 
would not be justified in finding beyond a reasonable 
doubt—and that is the rule in the Curley case—that 
these particular contributions which are alleged in the 
indictment were made for the political purpose of assist¬ 
ing in the Brehm campaign. I think the Government ad¬ 
mits—at least, they go so far as to admit—that they 
must have been received for that purpose. 

Of course, my contention is that they must also have 
been made for that purpose. I am not going to review 
the testimony. That is very, very clear in Your Honor’s 
mind. 

I renew those motions and make these new motions 
at the present time. 

THE COURT: Since count 1 is out, what about this 
point with reference to the testimony of the common 
plan, because the only count remaining with reference 
to Mrs. Soliday is the one that charges the receipt of a 
contribution in a government office? 

MR. BAKER: I would say to that. Your Honor, that 
the force of the argument with reference to the first 
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count would be the same as to the second, because, 

818 again, it was necessary, with reference to receipt 
of a contribution in a government office, in the 

same manner, to show the plan or design which led up 
to the giving of the money. There would be no way to 
show, in any way, why that money was given, what the 
circumstances were, or why the difference ever arose, 
without going beyond the period of the statute of limita¬ 
tions in showing what had transpired before. 

THE COURT: According to my recollection, the tes¬ 
timony is that when the son of Mrs. Soliday came in, 
he made some reference to an explanation which he said 
the defendant gave. Why wouldn’t that fulfill your re¬ 
quirement for giving the contribution, without going back 
over all this testimony? 

MR. BAKER: I think it would fulfill it in the naked 
sense of his statement with reference to the fact that 
the money was given to Congressman Brehm, and there 
was a discussion by the Congressman that he could not, 
that he needed all the money, that the committee needed 
all the money. 

Nevertheless, it still would be—I mean the evidence of 
the preliminary transactions is clearly relevant evidence. 
It doe?, as you have seen, show the sequence or plan or 
design, and as such would, I think, without question come 
squarely within the exception to the rule, as Your Honor 
read it from the Court of Appeals. I will rest on that. 

MR. ROVER: I would just like to say this in that 
connection, Your Honor: I thoroughly agree with 

819 Your Honor that the common plan, even if it were 
otherwise admissible, absolutely goes out when we 

consider that the Government had failed to prove the 
first count, which was the part of the common plan. As 
suggested here on the argument before, they would have 
a right to give some evidence of a crime and then go on 
without this terrifically prejudicial testimony. 
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Now the defendant is put in this kind of spot, as Your 
Honor has suggested. 

The thing that happened allegedly on January 30, 
taking Ray Soliday’s word for it, for the purpose of 
this argument, is not the situation that they tried to 
make out had happened before. 

So the Government brings us into court here, and the 
law is that they can introduce this common plan because 
it is going to come into the December count, and then 
when they put a witness on the stand the December count 
goes out, because they had the count wrong. 

I submit definitely that the common plan count ought 
to go out. 

MR. BAKER: It seems to me that we are in this 
situation: Assume for the moment that the Court should 
rule that that evidence should not have been received— 
should not have been—and the Court instructs the jury 
to that effect—that they are not to consider it. The 
evidence from the defense, of course, from, for in- 
820 stance, Mrs. Brehm—and it seems to me that it 
was, as the evidence has unfolded here, not a 
hardship to the defendant in forming his defense, but a 
benefit—it would have been that that evidence would not 
have been admissible. Their witnesses—and the Con¬ 
gressman himself and Mrs. Brehm—would also have been 
restricted in talking about this $500 that they did re¬ 
ceive from Clara Soliday. 

T do not think, in fairness to either side, that there 
could have at all been a development of the real issue 
here without testimony on those. It is so intertwined. 
It is part and parcel of the case, so much so that to 
divorce it would be just to leave a mere parcel of a 
story which has to be told to tell the case. 

MR. ROVER: I have one word to add to that. The 
fallacy of Mr. Baker’s argument is obvious, when we 
consider that he says that if the admission of this thing 
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had not been established, why, Dr. Brehm and Mrs. 
Brehm could not have testified to the $600 transaction. 
When I argued the motion originally to strike Mrs. Soli- ' 
day’s testimony, Mr. Baker practically admitted that that 
was the only testimony in the case on political purpose, 
in the Soliday function; that probably the motion should 
have been granted, but that he intended to follow that 
up with other evidence. He is the one who brought in 
the grand jury evidence as to 'vvhat Dr. Brehm testified 
there about the $600 situation. In other words, it 
821 was not brought in to help him. It was brought 
in to bolster up the Government’s case on political 
purpose. 

THE COURT:. The motion— 

MR. MATTICE: I had not intended to say anything. 

I wonder if I might make just one observation. 

THE COURT: Yes, certainly. 

MR. MATTICE: The matter of the common plan has 
been mentioned here so often. The Court will remember 
that I did not use that expression. I used the word 
“conspiracy,” but what I really talked about was a 
course of conduct on the part of the defendant, and 
that we were within the exception to the rule that prior 
similar offenses could not be shown, when there was an 
issue of the course of conduct and a system on the part 
of the accused. It is under that that this testimony is 
all proper and relevant. 

At the time we were discussing it in the beginning, 
Mr. Rover stated that only one of the known exceptions 
to the rule seemed to be in issue here, that of course of 
conduct or system, but it now appears that another of 
the reasons for the exception to the rule exists: That 
of intent is involved here, because we now have in issue 
the intent of the defendant as to what he was going to 
do with the contributions when he received them—in 
other words, his purpose, which is intent; and therefore, 
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under that exception to the rule, this testimony is im¬ 
portant. 

822 There are all those circumstances running down 
through the years 1945, 1946, and 1947 which as¬ 
sist the jury in arriving at a determination of what this 
man’s purpose was when he received the Soliday money. 

It is true there is only one count left of the Soliday 
part of the case, and that is count 2, which is the Janu¬ 
ary 30, 194S, receipt; but to enable the jury to determine 
for what purpose that was received, it is necessary to 
review the acts of the defendant and to ascertain what 
his intention was. That is one of the very best reasons 
for invoking the exception we have been talking about 
here. 

THE COURT: The motion for a judgment of acquit¬ 
tal is denied. 

The motion to strike the testimony of Mrs. Soliday 
will be ruled on just preceding the next session. 

At this time we will take up the requests for instruc¬ 
tions. 

• * • • 

825 Mr. Rover, I think as to No. 10 the statute 
says, “for any political purpose whatever.” 

MR. ROVER: Yes, Your Honor, but the indictment 
says, “political purpose to assist in the financing of de¬ 
fendant’s campaign.” 

I understand that government counsel concede that 
they must prove the type of political purpose that has 
been set out in the indictment. 

Is that correct, sir? 

826 MR. BAKER: Yes, Your Honor. 

THE COURT: Then there is no objection? 

MR. BAKER: Yes, there is. The objection to No. 10 
is this. The prayer reads that if the jury find that the 
money was contributed by Emma Craven for the Repub¬ 
lican Party or any political committee, and so forth. 
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Their idea is that the Government must know what was 
in the mind of the giver in giving the contribution. It is 
our contention that we need show T only what was in the 
mind of the receiver; that the critical point in the statute 
is what was in the mind of the receiver—whether he ac¬ 
cepted it for a political purpose, to-wit, as named in the 
statute. 

THE COURT: Is there any decision on this point? 
Wasn’t there one from New York years ago that held 
that the action has to be in concert? 

MR. BAKER: Our argument on this, Your Honor, is 
this—and again we are coming into our argument on 
the next one—that this statute provides that the giver 
can be indicted. 

THE COURT: Oh, yes; I know that. I have read 
the statute. 

MR. BAKER: I must say this to make my argument: 
that the receiver can be indicted. If you indicted both, 
it would be necessary to show that both the giver and 
the receiver knew the nature of the contribution; but it 
is obvious from the statute that you could indict either 
one alone. 

827 THE COURT: Do you mean that if somebody 
gave a contribution that was not for political pur¬ 
poses, but somebody received it for political purposes, 
the receiver therefore would be guilty? 

MR. BAKER: Yes. For instance, like here, we have 
a situation where people, if you believe the Government’s 
evidence, were in a position where they gave contribu¬ 
tions. Now, I can’t conceive that just because, for in¬ 
stance, they kicked back part of their salary, and the 
defendant received it—I can’t conceive that we would 
have to show that the person who was kicking back knew 
what happened to that money. After all, he knows bet¬ 
ter than the defendant himself why he has given the 
defendant this money. 
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We are in a position where we have to show that he 
forced these people to contribute part of their salary. 
We have to look to him to see wrhat he did with it and 
find out what his intention was and what he said about 
it; to find out what his intention was, why he was re¬ 
ceiving it, why he went into this scheme, and why he 
wanted them to contribute. 

THE COURT: Without going any further, I think I 
will deny No. 10, Mr. Rover, because it does not nega¬ 
tive the idea that he could not benefit from it. It does 
not negative the idea that it w’as given. It would in¬ 
clude that purpose. 

MR. ROVER: Possibly No. 10 and No. 11 more or 
less coalesce, although my purpose in submitting 
82S No. 10 was to bring out this principle of law. Let 
me see if I have it straight, now. There was evi¬ 
dence that Mrs. Craven gave the money for the Republi¬ 
can Party or some political committee of the Republican 
Party. 

Now*, as I understand it, the concession of the Gov¬ 
ernment is that if she gave it for that purpose, it is 
not a violation under this particular indictment. So I 
was pointing that up, so that the jury would not be 
confused on that. 

THE COURT: Before we go any further, let us find 
out if that is the Government’s position. 

MR. BAKER: No, Your Honor. We do not concede 
that if Mrs. Craven gave it for the purpose of contribut¬ 
ing to the Republican Party—of course, here the evidence 
is conflicting on that point. We do not agree that that 
is the only testimony she gave. 

THE COURT: I thought she did testify that she in¬ 
tended it for the Republican committee. 

MR. BAKER: At first she talked about it, if you 
remember: 

“Mr. Congressman, I realize you have a tough dis¬ 
trict. I w’ant to help you out.” 
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Of course, that would show part of her intent, speci¬ 
fically as to what she intended to do with the money. 
However, we get back to this other argument. We 

829 concede this point: that if the defendant in receiv¬ 
ing the money received it for the political pur¬ 
poses of the Republican National Committee or the State 
Republican Committee, then that would not be a violation 
charged here. That is why I say again it is completely 
interwoven with this other point. We come right back 
to the question or the critical issue of what was in the 
mind of the giver. 

MR. ROVER: I think possibly that is true, Your 
Honor. Possibly 10 and 11 pretty well coalesce. So I 
take it from what the Government says that they will 
object to No. 11. So if Your Honor would not mind 
passing No. 10 for the moment, it might be that the at¬ 
mosphere will be cleared after Your Honor rules on the 
others. 

As I understand it, you do not object to No. 11—if 
we are on No. 11? 

MR. MATTICE: Yes, we do. 

MR. ROVER: Do you want to state your position? 

MR. MATTICE: Yes, we do. 

THE COURT: Let me look at it just one minute again. 

This No. 11 says in effect that there must be an agree¬ 
ment between the two people, the giver and the receiver. 
Now I will hear you. 

MR. MATTICE: That is precisely the basis for the 
objection which we have to this. What is here said 
would be true if Mrs. Craven, for instance, and 

830 the defendant were charged with conspiracy to 
violate this Act. Of course, we would have to show 

that there was an agreement or an understanding be¬ 
tween them. But that is not the case. This indictment 
does not charge anyone except the defendant, Dr. Brehm. 
It is not necessary, then, that it be shown or that it be 
established that the contributions were given and received 
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upon an agreement between him and somebody else. It 
is so related with the other question that it is the same 
thing. It involves this consideration of whether the donor 
of the money must be aware of the purpose. We think 
not. 

This Soliday episode is an excellent illustration of that. 
Here was an old woman who did not know too much 
about what the score was or what was going on; a woman 
whom the defendant knew and one to whom he did not 
have to go into details; that is, he did not have to tell 
her why he wanted the money. It was easy enough to 
get it by merely making the suggestion. She adopted 
that suggestion, assuming that her evidence is true. She 
adopted that suggestion and made the contributions. 

We shall argue that all the way along the line the 
thing that was in his mind was to get that money for 
use in the campaign as he came up to obtain his re-elec¬ 
tion to Congress. So he had that purpose. It was in 
his mind. 

Now, I speak of that because I want to show 
831 that the evidence in this case, and particularly 
many circumstances in this case, clearly indicate 
that he did have that purpose in his mind. If he had 
that purpose, he could violate this Act without the 
donor being aware of the purpose for which the con¬ 
tributions were made. Of course, if this instruction is 
the law, then, of course, we have no case at all in re¬ 
spect to the Soliday contributions. 

MR. ROVER: It does not make it the law just be¬ 
cause the Government has misconstrued its case. I would 
like to invite Your Honor's attention to the case that 
Your Honor has in mind. 

THE COURT: Why is it important at all with respect 
to Mrs. Soliday? There is only one count left as to 
Mrs. Soliday, and that is the one that charges a receipt 
of money in a government office for political purposes. 
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MR. MATTICE: I expect I should explain—and it 
may assist Your Honor—that at the time that indictment 
was drawn, the exact date of the receipt of the pay¬ 
ment was not known, because the indorsement on the 
back of each of those checks was on a certain date, and 
with respect to that one it was February 2. We put in 
the indictment a date on or about February 3. 

It has always been my habit in such a case to state a 
date which is subsequent to the date when we think it 
might have occurred, rather than to name a date 
832 that the evidence would later show was prior to 
the actual date of occurrence, knowing, of course, 
as we always do, that we are not bound by the exact 
date and do not have to prove the exact date which is 
alleged here, one day after the date endorsed on the back 
of the check. Later, evidence came in that it had come 
in on the date prior to that on the check. That is the reason 
we find ourselves outside the statute of limitations on this 
count No. 1. We thought it occurred perhaps on Decem¬ 
ber 22, but we find it occurred on the 19th. 

* * • • 

S39 THE COURT: Well, the Court will deny Nos. 
10 and 11. They are all you have, Mr. Rover? 

MR. ROVER: I have another one. Will Your Honor 
indulge me for just a moment? 

THE COURT: May I see a copy of your No. 12? 

MR. ROVER: Yes. I will pass up copies of 12 and 
13. I think Your Honor has probably ruled on No. 12 
already. 

THE COURT: Well, Nos. 12 and 13 are denied. 

Now we will take up Government No. 1. 

• • * • 

847 MR. ROVER: 

• • • • 
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I object to No. 7, of course. We are talking about the 
same old question. That eliminates the necessity of the 
giver knowing the purpose. I do not pretend to say that 
the giver has to look around and see that the money is 
used for that purpose. 

THE COURT: Well, there is testimony as to all the 
Craven counts that Mrs. Craven knew, or at least she 
claimed she knew, that it was for a political purpose. 

MR. ROVER: That is right. 

THE COURT: As to Mrs. Soliday, there is only one 
count left, and there is that conversation which her son 
claims took place with reference to the $140. 

MR. ROVER: Yes, that is true, Your Honor. 

THE COURT: I do not really see what the need is 
for this instruction from that standpoint. 

MR. BAKER: If Your Honor does not instruct 
84S to the contrary’ on that, then there will not be any 
need. It is just so that the jury is not told that the 
donor had to know what the political purpose was. 

THE COURT: In view of what has taken place here, 
you would not go forth and argue that! 

MR. ROVER: I could not, with Your Honor having 
ruled against me on that. 

THE COURT: Well, are you not satisfied, then, with¬ 
out this? 

MR. BAKER: Yes. 

MR. MATTICE: I think so. 

THE COURT: Then, I will deny No. 7. 

• • • • 

849 MR. ROVER: If Your Honor please, as I under¬ 

stand it, you still have under advisement my motion 
to strike out that prior testimony. 

THE COURT: I think I will deny that motion, Mr. 
Rover. 

* • • • 
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854 Monday, April 30, 1951. 

The trial of this case was resumed before District 
Judge Burnita Shelton Matthews and a jury in Criminal 
Division No. 3 at 9:45 a.m. 

• • • • 

936 Charge to the Jury 

THE COURT (MATTHEWS, J.): 

• * * * 

945 The material allegations of each of the counts 
3 to 7, inclusive, which must be proved beyond a 
reasonable doubt to justify a conviction, are as follows: 
that the defendant, then and there a Member of the Con¬ 
gress of the United States, on or about the dates alleged 
in each count, did in the District of Columbia receive from 
Emma S. Craven a contribution of money for the political 
purpose of assisting in financing defendant’s campaign 
for re-election as a Representative in Congress, and that 
the said Emma S. Craven was, at the time alleged, an 
employee of the United States. 

• • • • 

947 Now, ladies and gentlemen, the phrase “political 
purpose” has been mentioned in each count of the 

indictment and in the evidence in this case. There is no 
cut and dried definition of the phrase “political purpose.” 
The phrase suggests its meaning. One definition of a 
political purpose is a purpose having for its aim or object 
the promotion of a candidate for election or re-election 
to public office. All of us who have resided in places where 
the citizens are allowed to vote know that some- 

948 times a candidate puts on a campaign, such as 
traveling around, making speeches, appealing to the 

voters, having posters put up in public places announcing 
himself as a candidate, having statements about his plat¬ 
form or record printed in the newspapers, and having circu- 
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lars distributed urging his desirability as a public official. 

Getting down to the case before us, the Government 
has spelled out in each count of the indictment the specific 
political purpose for which the Government claims each 
alleged contribution was received by the defendant. You 
are instructed that one of the material or essential allega¬ 
tions of each count of the indictment is that the contribu¬ 
tion of money alleged to have been received by the de¬ 
fendant was for the political purpose of assisting in financ¬ 
ing the defendant’s campaign for re-election as a Repre¬ 
sentative in Congress. The prosecution must fail unless 
that essential allegation, along with all the other essential 
allegations in one or more counts of the indictment, is 
proved beyond a reasonable doubt. 

• • • • 

949 Now, I want to emphasize that the defendant is 
on trial before you, charged with receiving one poli¬ 
tical contribution from Mrs. Soliday, and that one on or 
about February 3, 1948, in an office occupied by him in the 
discharge of his official duties as a Member of Congress. 
That is the only charge, against the defendant, who is 
on trial before you, with reference to Mrs. Soliday. 

The claim of the Government is that the offense charged 
in count 2 of the indictment was one of a number carried 
out in the same manner, by the same general plan, and 
in the same way. 

The particular part of the testimony of Mrs. Soliday 
to which T have .-just referred was admitted for two reasons: 
one, as it may tend to reflect upon a plan to commit the 
offense charged in count 2 of the indictment in this case, 
and also as it may tend to show the purpose the defendant 
had in mind Avhen he received, if he did receive, the $140 
referred to in count 2 of the indictment here. That part 
of the testimony of Mrs. Soliday to which I have referred 
was admitted only for the purpose I have stated, 

950 and it is not to be considered by you for any other 
purposes. 
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• • * • 

954 * * * th e j ur y returned to the courtroom and an¬ 

nounced its verdict as follows:) 

* • • • 

THE DEPUTY CLERK: * • * 

What say you as to the defendant, Walter E. Brehm, 
on the second count of the indictment? 

THE FOREMAN OF THE JURY: Not guilty. 

THE DEPUTY CLERK: On the third count of the 
indictment? 

THE FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERK: On the fourth count of the 
indictment? 

THE FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERK: On the fifth count of the 
indictment? 

THE FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERK: On the sixth count of the 
indictment? 

THE FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERK: On the seventh count of the 
indictment? 

THE FOREMAN OF THE JURY: Guilty. 
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APPELLANT'S STATEMENT OF 
QUESTIONS PRESENTED 

1. The first question is, whether in a trial upon an 
indictment in which all Counts charged appellant with 
having received contributions for the political purpose 
of assisting in financing his campaign for re-election as 
Representative in Congress, the Court should have 
granted appellant's Motion for judgment of acquittal, if 
the Government fails to prove that any of the contribu¬ 
tions were received for such political purpose. 

2. The second question is, whether the failure of the 
Court to instruct the jury in accordance with appellant's 
requests, as to the special facts developed regarding the 
political purpose of the giver of the alleged contribu¬ 
tions, constituted a denial to appellant of a jury trial. 

3. The third question is, whether evidence of offenses 
not charged should have been admitted, if such evidence 
had no connection with the offenses charged in the in¬ 
dictment. 

4. The fourth question is, whether the indictment re¬ 
turned by the Grand Jury is invalid, if the Jury Com¬ 
mission which selected the members of the Grand Jury 
panel, was illegally constituted. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment and conviction on 
5 counts of an indictment containing 7 counts. On each 
of the counts of which appellant was convicted, he was 
charged with a violation of Section 208, Title 18, United 
States Code, 1940 Edition. 

Jurisdiction was conferred on the District Court by 
the provisions of Section 306, Title 11, District of Co- 
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lumbia Code, 1940 Edition, and on this Court by Section 
1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

The indictment charged the defendant with violations 
of Section 208, Title 18, United States Code, 1940 Edi¬ 
tion, in Counts 1 and 3 to 7, inclusive, and with a viola¬ 
tion of Section 209, Title 18 in Count 2. All of the 
counts allege that the defendant, while a Representative 
in Congress, unlawfully received specified contributions 
‘‘for the political purpose of assisting in financing the 
defendant’s campaign for re-election as such Representa¬ 
tive in Congress” (Joint App. 2-8). 

In Count 1 it is alleged that a contribution was re¬ 
ceived by the defendant on December 23, 1947, from 
Clara Soliday, then employed as a clerk in his office. 
Count 2 asserts that the defendant received a contribu¬ 
tion from Clara Soliday on February 3, 1948, in the Old 
House Office Building. In Counts 3 through 7, the de¬ 
fendant is charged with having received contributions on 
specified dates in the year 194S, from Emma S. Craven, 
while she was employed as a clerk in his office. The 
defendant pleaded “Not guilty” to all counts of the in¬ 
dictment (Rec. 964). 

A. Preliminary Procedure 

The appellant moved to dismiss the indictment on sev¬ 
eral grounds, including, inter alia, that the Grand Jury 
which returned the indictment was not drawn, selected 
and impanelled in accordance with the law (Joint App. 
9, 10). In response to appellant’s motion, the Govern¬ 
ment filed an affidavit of Edward G. Bliss, a member of 
the Jury Commission, stating when and by whom the 
names were drawn of the persons -who later became 
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members of the Grand Jury here in question (Joint App. 
12). Also filed was a table containing the names of the 
jury commissioners from the year 1920, to date, and per¬ 
tinent data as to their terms of office (Joint App. 14-17). 

The Court denied the motion to dismiss the indictment 
and filed a memorandum opinion outlining its ruling 
(Joint App. 10,11). 

A bill of particulars was filed by the Government pur¬ 
suant to appellant’s motion therefore, stating, in sub¬ 
stance, that all of the contributions were in the form of 
cash money, and, as to all counts except count 2, that 
the defendant directly received the constributions. (Joint 
App. 18, 19). 

B. Opening Statement and Testimony on Behalf 
of the Government 

The Government’s opening statement alleged an ar¬ 
rangement between Mrs. Soliday and the defendant under 
which she made contributions to him monthly for the 
entire duration of her employment from January, 1945, 
through January, 1948 (Joint App. 58). A similar ar¬ 
rangement was stated to have been in effect between Mrs. 
Craven and the defendant beginning in February, 1948, 
and continuing through the period of time alleged in 
Counts 3 through 7 of the indictment (Joint App. 59). 
The government charged a continuing relationship as to 
the offenses, with the contributions from Emma S. Cra¬ 
ven beginning upon the termination of those from Clara 
Soliday (Joint App. 58, 59). 

The government introduced evidence establishing that 
the defendant was a Representative in Congress during 
the period of time referred to in the indictment and that 
Clara Soliday and Emma S. Craven were employed as 
Clerks in his office at the times specified in the indict- 
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ment, receiving as compensation for their services, checks 
drawn on the Treasurer of the United States (Record 75, 
76, 77). 

Mrs. Clara Soliday testified that she went to -work as 
a clerk in the defendant’s office on January 10, 1945. At 
that time she discussed with the defendant her duties 
and the method of receiving and cashing her salary 
checks from w’hich she was to give the defendant a cer¬ 
tain amount each time. She did not know the basis of 
the division of the money or how the figures were ar¬ 
rived at, or wiiy it w’as divided as it was (Joint App. 62). 
Mrs. Soliday continued to carry out this arrangement 
with the defendant for the payment of the money, each 
month through 1945, 1946 and 1947; in January, 1948, 
she sent her son Ray with the money. There w’as no 
arrangement betwreen her and the defendant as to how’ 
the money was to be delivered; the defendant did not 
tell her how’ it w^as to be delivered, although she usually 
put the money in an envelope and always gave it to 
him directly. (Joint App. 64, 65). 

Nothing w’as said as to the purpose for Mrs. Solidav’s 
paying the money over to the defendant and she did not 
know for what purpose she wms paying it; she supposed 
that wras as much as she was w’orth, and it wras more 
than she had received in her previous employment (Joint 
App. 63). At another point, she stated that nothing 
w’as said to her by the defendant as to the purpose of 
these payments and there was no understanding between 
them as to the purpose. Mrs. Soliday did not know 
what the payments were for and had no idea as to their 
purpose (Joint App. 65). 

Mrs. Soliday cashed her August, 1947 check and in¬ 
structed her daughter, Margaret, who w’as with her at 
the time, to mail $240. to the defendant (Joint App. 65, 
66). Margaret Hiser mailed to the defendant at Millers- 
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port, Ohio, in late August, 1947, something around $230, 
$240 at her mother’s request (Joint App. 72, 73). Mrs. 
Soliday mailed other amounts to the defendant in Ohio 
(Joint App. 65). 

Mrs. Craven went to work for the defendant in Feb¬ 
ruary, 1948 at a base salary of $4500.00 (Joint App. 73, 
74). At that time she discussed her salary -with the de¬ 
fendant; he said it was a Presidential campaign year and 
that the Republicans had been out of power for many 
years and had no funds in the Republican campaign war 
chest (Joint App. 74). The defendant explained that the 
Republicans were anxious to win the Presidential cam¬ 
paign; that being a congressman was quite expensive 
and they couldn’t put very much money into “war funds” 
(Joint App. 82). The defendant asked her if she would 
be willing to contribute to the Republican campaign if 
she received more than the $2400 base salary and she 
said she would. “He didn’t say to his personal cam¬ 
paign; he said to the Republican campaign” (Joint App. 
82, 83). She thought it was all right to contribute to the 
Republican national campaign (Joint App. 83). He said 
not one cent of it vrould go back to him and that he 
would give her the name and address of the Republican 
Committeeman to send her donations to and he reiterated 
that the money would go to the Republican committee 
(Joint App. 75). 

When she cashed her February, 1948 pay check she put 
$210. in an envelope and took it in to the defendant and 
asked him for the name of the committeeman and the 
defendant said he would send it on to the committeeman. 
Each month she put the $210 in a blank envelope and 
gave it to the defendant because she thought he was to 
address it to the committeeman (Joint App. 75, 76, 77). 

In January, 1949, Mrs. Craven had a conversation with 
the defendant and handed him a letter she had prepared, 
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ment, receiving as compensation for their services, checks 
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dated December 7, 1948 (Joint App. 79, 80). This letter 
stated in the first paragraph that she was giving an 
itemized statement because the Republican Committee 
might wish to see it (Gov. Ex. 17, Joint App. 25, 26, 27, 
28). In referring to a column of figures listed on Gov¬ 
ernment Exhibit 17, under the heading “Amount Paid”, 
Mrs. Craven testified: “That was the amount I paid to 
the Republican Committee for the campaign fund” 
(Joint App. 80). 

Mrs. Craven acted as Secretary of the Brehm for 
Congress Committee in 1948, but the only function she 
performed was to sign a form having to do with the 
defendant’s expenditures, Government Exhibit 5 1 (Joint 
App. SI). Due to the fact that she was not in Ohio, 
Mrs. Craven authorized the defendant to receive money 
for the Brehm for Congress Committee and to make 
expenditures on behalf of the Committee (Joint App. 84). 
The figures stated in the Brehm for Congress Committee 
report (Gov. Ex. 5) had nothing to do with the tabula¬ 
tion of figures in her letter to defendant of December 7, 
194S (Gov. Ex. 17), and she had nothing to do with the 
expenditures of the money listed in the Brehm for Con¬ 
gress Committee report, and she at no time had in her 
possession, nor did she receive or disburse, any of the 
money reported in Government Exhibit 5 (Joint App. 
81, 82). 

Mrs. Craven never saw the two checks of the Ohio 
Republican Finance Committee made payable to the order 
of the Brehm for Congress Committee, Government Ex¬ 
hibits 10 and 11.* One of these checks dated August 12, 
1948 was in the amount of $1500.00 and the second, dated 


1 Defendant’s Exhibit 11 ("Record 1034-1037) is a copy of Gov¬ 
ernment Exhibit 5. 

-Defendant’s Exhibits 1 and 2 (Record 1021), are copies of 
Government Exhibits 10 and 11, respectively. 
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September 14, 1948, was in the amount of $1000.00. (Joint 
App. 82). Helen Bethel, Secretary of the Ohio Republi¬ 
can Finance Committee had previously described these 
checks (Joint App. 60). 

Mrs. Craven said she may have been introduced to Mr. 
Lebold but she denied that she had made a statement in 
the presence of Dr. and Mrs. Brehm and Mr. Lebold to 
the effect that she didn’t know of any other Member, 
who had a chance to keep some money but wouldn’t do it. 
When asked if this incident had happened, she did not 
answer the question (Joint App. 85). 

Rosser L. Nalls, a special agent of the Federal Bureau 
of Investigation interviewed the defendant and his wife 
in August, 1950 (Joint App. 85, 88). The defendant stated 
that no money was turned over to him by Mrs. Solidav 
but the defendant learned from his wife that Mrs. Solidav 
had made contributions to the campaign, but he didn’t 
say which or whose campaign. (Joint App. 88); that in 
1946 the amount was $100.00 (Joint App. 87), and for the 
1948 campaign the amount was $500.00 (Joint App. 88). 
The defendant said he had received no contributions from 
Mrs. Craven whatever for any purpose (Joint App. 89). 

The testimony of the defendant before the Grand Jury 
was introduced and portions thereof were read at the 
trial. Included was a statement that in 1916 Mrs. Brehm 
had given the defendant $100.00 for the campaign but he 
did not learn that his wife had received it from Mrs. 
Solidav until January, 1950. The defendant listed this 
$100.00 as an anonymous contribution in his 1946 election 
reports (Joint App. 92, 93, 94). The defendant stated he 
never received any contributions from Mrs. Soliday (Joint 
App. 91). 

Also read from the defendant’s testimony before the 
Grand Jury was a statement that Mrs. Craven told the 
defendant she knew he had a tough district; that the Re- 
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publican Party has been out of power; that she liked her 
job and would like to do something to help out the party; 
with that she laid a sealed envelope on his desk. The 
defendant told her he didn’t want her money but that if 
she wanted to keep it for that purpose she could place it 
in a metal file cabinet which the defendant had in his 
office. Mrs. Craven put the envelope in the file cabinet 
and at least twice thereafter she placed envelopes in 
this cabinet (Joint App. 95). In January, 1949, Mrs. 
Craven came into his office and asked the defendant if 
he would figure her income tax, which he did. He then 
told her “that money of yours that you had here, you 
were keeping here, there wasn’t any occasion to use it” 
(Joint App. 96). He unlocked the cabinet, took out the 
envelopes—seven or eight of them—put them in a large 
envelope and gave them to her saying, “Here, the com¬ 
mittee didn’t ask for it, didn’t want it. Thanks ever so 
much” (Joint App. 97). A report filed Oct. 22, 1948 
with the Clerk of the House, was prepared by the de¬ 
fendant and Mrs. Craven signed it as Secretary of the 
Brehm for Congress Committee. Mrs. Craven never had 
in her possession the $2500. reported therein as being 
from the Ohio Republican Finance Committee or the 
$500.00 anonymous (Joint App. 98, 99). 

C. Testimony on Behalf of the Appellant 

On February 14 and 15, 1949, Sherman H. Lebold had 
lunch in the House of Representatives Restaurant with 
Dr. and Mrs. Brehm. On one of those days a lady came 
to their table and was introduced to him as Mrs. Emma 
Craven. In the course of the ensuing conversation Mrs. 
Craven in speaking to Mrs. Brehm about the defendant, 
said in substance, “he is the only person that I know of, 
a Member of Congress, that would have a chance to re¬ 
ceive money, and return it” (Joint App. 118, 119) 
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Barbara Crozier Lanzer was employed in the defend¬ 
ant’s office occupying the “first girl” position (Joint App. 
119). In January, 1949, she saw Mrs. Craven go in to see 
the defendant; when Mrs. Craven came out she said 
“ ‘That was a pleasant surprise’ ”, and Mrs. Craven 
waved this envelope and walked on out the door (Joint 
App. 120). 

The defendant testified that when he and Mrs. Brehm 
started home in the summer of 1946, Mrs. Brehm gave 
him an anonymous contribution of $100.00. He was not 
told whom the money was from, although he did not re¬ 
gard this as unusual because he had received and re¬ 
ported $1200.00 as anonymous in 1944. In October, 191$ 
preceding the last 3 or 4 weeks of the campaign, while 
at their home in Millersport, Ohio, Mrs. Brehm handed 
him an envelope containing $500.00 as an anonymous con¬ 
tribution (Joint App. 124, 125). 

Defendant’s Exhibit 11, which is filed with the Federal 
Congress, reported Republican State Committee, $1500; 
Republican State Committee, $1000.; anonjunous, $500, and 
then certain expenditures. This $500. which was distrib¬ 
uted among the five counties of defendant’s Congressional 
District, was the $500. wdiich Mrs. Brehm had turned 
over to him at Millersport (Joint App. 125, 126, 127). 

Around March 1, 1948, Mrs. Craven came into his of¬ 
fice with a sealed envelope and said “ ‘Dr. Brehm, this 
is a campaign year. Your party has been out of power 
a long time. They have had no patronage. I would like 
to contribute to the Republican war chest.’” After some 
discussion, he told her if she wanted to put the envelope 
in the filing cabinet “for safe keeping until the party 
needs it, that is entirely up to you”. He opened the file 
drawer, and she put the envelope in a folder marked 
“Com” for Committee material. On at least two other 
occasions he saw her place envelopes in the drawer and 
in doing so she would say: “ ‘Behold a Democrat con- 
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tributing to the Republican Party’ Mrs. Craven never 
asked him for the name of the committeeman or the 
committee to whom the money should be sent (Joint App. 
127, 12S, 129). The file cabinet was generally unlocked 
with the key in it, but if it wras locked the key was in 
defendant’s center desk drawer which was never locked 
(Joint App. 130). 

Mrs. Craven came into the defendant’s office in Janu^ 
ary, 1949, and asked him to help make out her income tax 
return, which he did; it called to his mind the envelopes 
in the drawer. He got them out, there w T ere six or seven 
envelopes, and he gave them to Mrs. Craven (Joint App. 
132,133,134). 

Mrs. Brehm testified that in the fall of 1946 she gave 
the defendant $100.00 as an anonymous contribution. 
This amount was contained in several envelopes (Joint 
App. 139, 140) which she had received from Mrs. Soliday 
(Record 764-767). Mrs. Brehm had turned over other 
amounts to the defendant as anonymous contributions 
prior to this occasion in 1946 (Joint App. 140). In 1947 
Mrs. Soliday resumed the giving of envelopes to Mrs. 
Brehm which the latter accumulated, unopened (Joint 
App. 140, 141), the last envelope having been received 
from Mrs. Solidav between November 17 and 22, 1947 
(Joint App. 144). She opened the envelopes in early Oc¬ 
tober, 1948, and found $500.00 which she turned over to 
the defendant at that time as an anonymous contribution 
(Joint App. 141, 142). 

Mrs. Brehm told the defendant of the source of the 
$600.00 anonymous contributions in January, 1950, fol¬ 
lowing her hearing a telephone conversation of the de¬ 
fendant with Mrs. Craven (Joint App. 143, 144). Mrs. 
Brehm had lunch with the defendant and Mr. Lebold in 
February, 1949, in the House dining room when Mrs. 
Craven came over and greeted her. On that occasion, in 


11 


speaking to Mrs. Brehm about the defendant Mrs. Craven 
stated: “ ‘Well, I don’t know of any other Member that 
would have a chance to keep some money and wouldn’t 
do it.”’ (Joint App. 144, 145). 

D. Procedural Steps During and Following Trial 

At the outset of the trial and prior to the Government’s 
opening statement, counsel for defendant moved for a 
ruling to exclude testimony which the Government pro¬ 
posed to introduce as to contributions allegedly made by 
Clara Solidav to the defendant on dates prior to the 
dates charged in the indictment. The motion also re¬ 
quested that the ruling exclude any reference to such 
testimony in the Government’s opening statement (Joint 
App. 28-41). The Court denied defendant’s motion (Joint 
App. 51). The defendant thereafter made objection to 
any reference in the Government’s opening statement to 
evidence of alleged offenses which had occurred prior to 
those charged in the indictment, except the statement that 
there was a plan. The objection applied also to the intro¬ 
duction of evidence of such prior offenses, and, with the 
Court’s approval it was not to be regarded as waived by 
reason of cross-examination on this subject matter by 
defendant’s counsel (Joint App. 57). 

At the conclusion of Mrs. Solidav’s direct testimony 
counsel for the defendant moved to strike it on the ground 
that no common plan or arrangement as to her giving 
the contributions for the political purpose charged in the 
indictment was established (Joint App. 66-71). The Court 
denied the motion (Joint App. 71). 

At the close of the Government’s case, the defendant’s 
motion to strike Mrs. Soliday’s testimony was renewed 
on the same ground. Also, the defendant moved for a 
judgment of acquittal (Joint App. 99). The motion for 
judgment of acquittal, as to Count 1, was predicated on 
the fact that the offense therein alleged was barred by 
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the statute of limitations (Joint App. 99). As to the re¬ 
maining counts, the basis of defendant’s motion was that 
the evidence of the Government did not establish that 
the contributions alleged to have been received by the de¬ 
fendant were for the political purpose of assisting in 
financing the defendant’s campaign for re-election as a 
Representative in Congress, as charged in the indictment 
(Joint App. 101). 

The Court granted defendant’s motion for a judgment 
of acquittal with respect to Count 1, but denied the other 
motions (Joint App. 118). 

At the close of all of the evidence, the defendant re¬ 
newed his motions to strike Mrs. Solidav’s testimony 
and for a judgment of acquittal on the remaining counts 
(Joint App. 146). The Court denied the motion for ac¬ 
quittal (Joint App. 150), and the motion to strike Mrs. 
Soliday’s testimony (Joint App. 156). 

The Court denied defendant’s request for instructions 
Nos. 10 and 11 (Joint App. 155). In denying these re¬ 
quests the Court recognized that defendant’s counsel 
would be precluded from arguing to the jury that the 
donor must know the political purpose for which the con¬ 
tributions were being given (Joint App. 156). 

The jury found the defendant not guilty of Count 2, 
but guilty of Counts 3-7, inclusive (Joint App. 159). 

Appellant filed a motion for a new trial (Record 1008), 
which was denied by the Court. 

STATUTES INVOLVED 

Section 208, Title 18, United States Code, 1940 Edition: 

“$208. (Criminal Code, section 118, as amended.) 
Political contributions; solicitation. It is unlawful 
for any Senator or Representative in, or Delegate 
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or Resident Commissioner to, Congress, or any candi¬ 
date for, or individual elected as, Senator, Repre¬ 
sentative, Delegate, or Resident Commissioner, or 
any officer or employee of the United States, or any 
person receiving any salary or compensation for 
services from money derived from the Treasury of 
the United States, to directly or indirectly solicit, 
receive, or he in any manner concerned in soliciting 
or receiving, any assessment, subscription, or con¬ 
tribution for any political purpose whatever, from 
anv other such officer, employee, or person. (Jan. 16, 
1883, c. 27, § 11, 22 Stat. 406; Mar. 4, 1909, c. 321, 
§ 118, 35 Stat. 1110; Feb. 28, 1925, c. 368, §312, 43 
Stat. 1073.)” 

Section 209, Title 18, United States Code, 1940 Edition: 

“§ 209. (Criminal Code, section 119) Same; not to 
be received in public offices. No person shall, in any 
room or building occupied in the discharge of official 
duties by any officer or employee of the United 
States mentioned in section 208 of this title, or in 
any navy yard, fort, or arsenal, solicit in any manner 
whatever or receive any contribution of money or 
other thing of value for any political purpose what¬ 
ever. (Jan. 16, 1883, c. 27 § 12, 22 Stat. 407; Mar. 
4, 1909, c. 321, §119, 35 Stat. 1110.)” 

Section 1401, Title 11, D. C. Code, 1940 Edition, as 
amended: 

“There shall be, and there is hereby, constituted a 
jury commission for the District of Columbia, which 
shall be composed of three commissioners, . . . Such 
commissioners shall be appointed by the District 
Court of the United States for the District of Co¬ 
lumbia, in general term, and shall serve for a term 
of three years and until their successors are ap¬ 
pointed and qualified; except that the members first 
appointed shall serve for one, two, and three years, 
respectively, as may be designated by said court. 
Before entering upon the discharge of their duties 
they shall each take an oath of office to be prescribed 
by the District Court of the United States for the 
District of Columbia. ... It shall be the duty of 


14 


said jury commission to make and preserve a record 
of the list of names of jurors both grand and petit— 
to place the names in the jury box, and to have cus¬ 
tody and control of said jury box, and to draw the 
names of said jurors—from time to time, as here¬ 
inafter provided. ... In the event of the illness or 
other inability or absence from the District of Co¬ 
lumbia of any one of said commissioners, the two 
other commissioners may perform the duties of said 
jurv commission. (As amended Aug. 8, 1946, 60 Stat. 
931, ch. 881) ” 

STATEMENT OF POINTS 

1. The Court erred in refusing to direct a judgment 
of acquittal upon the Government’s failure to establish 
that the alleged contributions were received for the politi¬ 
cal purpose of assisting in financing appellant’s campaign 
for re-election to Congress. 

2. The Court erred in failing to instruct the jury that 
before there could be a guilty verdict, the jury must find 
that the giver and receiver knew and understood that the 
contributions were made for the political purpose charged 
in the indictment. 

3. The Court erred in admitting evidence of offenses 
not alleged in the indictment and which had no con¬ 
nection with the offenses charged therein. 

4. The Jury Commission, having been illegally con¬ 
stituted, was without power to select the Grand Jury 
which returned the Indictment herein, and it is accord¬ 
ingly void. 


SUMMARY OF ARGUMENT 

This appeal is from the judgment of conviction on 
Counts 3 through 7. In each of these Counts, and in 
Counts 1 and 2, of which appellant was acquitted, an 
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essential allegation thereof, charged appellant with hav¬ 
ing received contributions for the political purpose of 
assisting in financing his campaign for re-election as Rep¬ 
resentative in Congress. 

In reference to Counts 3 through 7, alleging that the 
contributions were received from Mrs. Craven, she em¬ 
phasized and reiterated that her contributions were for 
the Republican campaign fund and “war chest”, it being 
a Presidential election year and the Republicans having 
been out of power for many years. She thought it was 
all right to contribute to the Republican national cam¬ 
paign and she expressly negatived any implication what¬ 
ever, that her contributions were for appellant’s per¬ 
sonal campaign. 

The Government introduced, as a part of its case, appel¬ 
lant’s testimony before the Grand Jury, which was en¬ 
tirely consistent with Mrs. Craven’s testimony on the 
issue of political purpose. Moreover, the Government 
failed to establish that any portion of the amount ex¬ 
pended in appellant’s 1948 campaign, the only one of con¬ 
cern in the case, was received from Mrs. Craven, and she 
did not receive, disburse or have in her possession, any 
of the money listed in appellant’s report of his 1948 
campaign expenditures (Gov. Ex. 5, Def. Ex. 11). There 
was no proof of any receipts or expenditures in appel¬ 
lant’s 1948 campaign, apart from those listed in this 
report. 

The Court denied appellant’s motions for judgment of 
acquittal. The direct and substantial evidence of Mrs. 
Craven leads to the unalterable conclusion that she knew 
and understood what she was doing and that she was 
contributing to the Republican campaign fund and not 
to appellant’s personal campaign. It follows that there 
was no evidence in the case upon which a reasonable 
mind might fairly conclude that the contributions were 
received for the political purpose charged, and it is, 
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therefore, contended that the Court erred in denying 
appellant’s motions for judgment of acquittal. In this 
connection Government counsel conceded that if appellant 
received the contributions for the purposes of the Repub¬ 
lican National Committee or the State Republican Com¬ 
mittee, such evidence would not establish violations of the 
charges in this indictment. 

In view of the evidence introduced on Counts 3 through 
7, and after the Court concluded to send the case to the 
jury, it became necessary to adequately instruct on the 
special facts arising by reason of the purpose for which 
Mrs. Craven testified having made her contributions. 
Appellant’s requests for instructions Nos. 10 and 11 were 
intended to accomplish such a result, and it is submitted 
that the Court’s denial thereof vras error in that it took 
from the jury questions of fact, thereby depriving appel¬ 
lant of his substantial rights to a trial by jury. 

In the third point of his argument, appellant contends 
that the Court erred in admitting evidence of alleged 
prior offenses, covering a history of contributions re¬ 
ported to have been made over a period of nearly three 
years prior to the dates of the offenses in Counts 1 and 2. 
Mrs. Solidav’s testimony on the issue of political pur¬ 
pose, repeated several times, was that she did not know 
the purpose for which she was making the contributions, 
including those charged in Counts 1 and 2. It is evident 
that such testimony would not support a conviction under 
those Counts: and appellant contends further, assuming 
the evidence of prior offenses to have been similar to the 
offenses charged, it still would not be admissible since no 
connection was shown between it and the offenses charged 
in the indictment, as is required under the decided cases. 
While appellant was acquitted on Counts 1 and 2, it is 
contended that Mrs. Soli day’s testimony was woven 
into that of Mrs. Craven in such a manner as to preclude 
a proper segregation of it by the jurors in deliberating 
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on appellant’s guilt or innocence on Counts 3 through 7; 
the result being that the verdict against him on these 
Counts was a prejudicial one, by reason of the poison¬ 
ing of the minds of the jurors. 

Appellant contends also that the indictment returned 
herein was invalid by reason of the Jury Commission 
having been illegally constituted. The jury commissioners 
who selected the panel were serving terms under re¬ 
appointments, which appellant contends must be regarded 
as new appointments, for which they did not take the pre¬ 
scribed oaths of office. Moreover, the terms of the jury 
commissioners had not been rotated, the two members 
who drew the panel having both been reappointed in the 
year 1948 with no appointments to the Commission hav¬ 
ing been made in the year 1949, whereas the law con¬ 
templates one appointment to the Commission each year 
on a rotating basis. In addition, the jury panel was 
drawn by only two Commissioners with the non-partici¬ 
pation of the third member not being properly accounted 
for. Since the statute creating the jury commission, is 
a type that must be strictly construed, a complete dis¬ 
regard of the statutory provisions as appears to have 
occurred here, resulted in an illegally constituted Com¬ 
mission. It follows, that the indictment returned is ac¬ 
cordingly invalid. 


ARGUMENT 

1. The Court Erred in Refusing to Direct a Judgment of 
Acquittal Upon the Government’s Failure to Establish 
That the Alleged Contributions Were Received for the 
Political Purpose of Assisting in Financing Appel¬ 
lant’s Campaign for Re-election to Congress. 

The appellant moved for a judgment of acquittal at 
the close of the Government’s case and again at the con- 
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elusion of all of the evidence. In contending that the 
Court erred in refusing to grant his motion, appellant 
recognizes that the Trial Judge must assume the truth 
of the Government’s evidence and give the Government 
the benefit of all legitimate inferences therefrom. In 
that posture, the rule to be applied is set forth in the 
case of Curley v. United States, 81 App. D. C. 389, 392, 
160 F. (2d) 229 (1947). It is as follows: 

“The true rule therefore, is that a trial judge, in 
passing upon a motion for a directed verdict of ac¬ 
quittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable 
inferences of fact, a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt If he con¬ 
cludes that upon the evidence there must be such a 
doubt in a reasonable mind, he must grant the 
motion: or, to state it another way, if there is no 
evidence upon which a reasonable mind might fairly 
conclude guilt beyond reasonable doubt, the motion 
must be granted. If he concludes that either of the 
two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury de¬ 
cide the matter.’’ 

All of the counts of the indictment allege that the con¬ 
tributions received were “for the political purpose of 
assisting in financing the defendant’s campaign for re- 
election as such Representative in Congress”. It seems 
clear that this allegation as to the political purpose 
charged, is an essential element of the proof in every 
count of the indictment and it must therefore be estab¬ 
lished by the Government beyond a reasonable doubt. 
This proposition of law is so well established that it is 
not believed necessary to cite authorities in support of it. 
It may be noted also, that the Court, in charging the 
jury, instructed that the political purpose alleged was a 
material allegation, which must be proved beyond a rea¬ 
sonable doubt. (Record 944, 945, Joint App. 157). 
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It should be stated in passing, that all of the counts, 
except Count 2, allege that the defendant did, “directly 
and indirectly, receive and was concerned in the receipt” 
of the contributions; Count 2 alleges the receipt of a 
direct contribution only. However, in view of the bill of 
particulars filed herein by the Government in which it is 
stated that the appellant directly received such contribu¬ 
tions, it is apparent that the allegations of the indictment 
as to indirect receipts and of appellant’s being concerned 
in the receipt of contributions are surplusage and of no 
effect. In United States v. Glasser, 116 F. (2d) 690, 702 
(7th Cir. 1941), it was stated, in speaking of a bill of 
particulars, that: “Its effect, therefore, is to limit the 
evidence to the transactions set out in the bill of par¬ 
ticulars.” The decision therein was reversed on other 
grounds as to one of the defendants in Glasser v. United 
States , 315 IT. S. 60, 62 S. Ot. 457, 86 L. Ed. 680. See 
also, United States v. Slaughter , (DC-D. C.), 89 Fed. 
Supp. 205, 207 (1950). 

Before applying the rule expressed in the Curley case, 
supra, to the evidence, it seems appropriate to refer to 
some of the decided cases in an effort to discover the 
reasoning behind the statutory provisions here in question 
and their purpose. This appears particularly important 
since the Government’s position as expressed in argument 
on the requests for instructions before the Trial Court 
was to the effect that the Government need only show 
what was in the mind of the receiver as to his use of 
the contributions, irrespective of the donor’s purpose in 
making them. The Government contended that if a per¬ 
son gave a contribution that was not for a political 
purpose, but another received it for a political purpose, 
(as charged in the indictment), then the latter could be 
found guilty (Joint App. 151). Such a position is not 
supported by the cases and is inconsistent with the lan¬ 
guage of the indictment here in question. 
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In the case of United States v. Curtis, 12 Fed. 824 
(1882), it was stated, in construing a code provision some¬ 
what similar to Section 208, as follows: 

“It is insisted for the defendant that it is not within 
the constitutional powder of Congress to make the 
giving or requesting or receiving of a voluntary con¬ 
tribution for political purposes by a subordinate 
government official a criminal offense. It will be 
observed, however, that the prohibition applies only 
when there is concerted action between officials in 
this behalf.” (Page 839) 

This case wras ruled upon by the Supreme Court in 
Ex Parte Curtis, 106 U. S. 371* 1 S. Ct. 381, 27 L. Ed. 
232, 235 (1882), wherein it w*as observed that the “law 
contemplates no restrictions upon either giving or receiv¬ 
ing, except so far as may be necessary to protect, in 
some degree, those in the public service against extortions 
through fear of personal loss.” 

The Court then w^ent on to state: 

“If persons in public employ may be called on by 
those in authority to contribute from their personal 
income to the expenses of political campaigns, and 
a refusal may lead to putting good men out of the 
service, liberal payments may be made the ground 
for keeping poor ones in. . . . The apparent end of 
Congress will be accomplished if it prevents those 
in powder from requiring help for such purposes, as 
a condition to continued emplovment ,, (27 L. Ed. 
235). 

The case of United States v. Wurzbach, 280 U. S. 396, 
50 S. Ct. 167, 74 L. Ed. 508, 510 (1930), involved a con¬ 
struction of Section 208, Title 18, identical to that under 
wffiieh the appellant here is charged. There the Court 
stated as follows: 

“It hardly needs argument to show* that Congress 
may provide that its officers and employees neither 
shall exercise nor be subjected to pressure for money 
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for political purposes, upon or by others of their 
kind, while they retain their office or employment.’ 7 

The case of United States v. Scott, 74 Fed. 213 (1895), 
contains a well reasoned analysis of the provisions of 
an indictment charging violations of an earlier version 
of the Section 208 here in question. In that case the late 
Chief Justice Taft, while a Circuit Judge observed, as 
follows: 

“To charge a man with soliciting a contribution from 
United States officers for a political purpose carries 
with it by implication a charge that the accused knew 
the purpose for which the contribution was solicited. 
The words ‘for a political purpose 7 may reasonably 
be construed to qualify not only the contribution but 
the solicitation. Similarly, to charge that a man 
received from another his contribution for a political 
purpose, by implication charges that the. reception 
was for the same purpose as the contribution; . . 
(Page 218) 

The phraseology used in Counts 3 through 7, and the 
relationship of the names of the appellant and Mrs. 
Craven, charging the receipt by appellant from Mrs. 
Craven for the political purpose asserted suggests that 
both the appellant and Mrs. Craven knew and under¬ 
stood the purpose for which the alleged contributions 
were being made. There is nothing in the language of 
the indictment charging differently. Moreover, the alle¬ 
gations in these counts fully support the view that there 
must have been an understanding between appellant and 
Mrs. Craven as to the purpose of her contributions. 
The reasoning in the Curtis and Wurzbach cases, supra, 
leads to the conclusion that Section 208 was designed to 
prevent concerted action, a type of activity which by its 
nature must necessarily be known and understood by 
both the giver and receiver. Finally, from the language 
of the Scott case, supra, the implication is that the re¬ 
ception was for the same purpose as the contribution. 




22 


It may be observed too, that quite apart from the legal 
phases of the issue, human nature generally advocates 
reluctance in the making of donations and contributions 
unless the channel into which they will flow' is know'n and 
understood. 

Turning now to the evidence of Mrs. Craven relating to 
her purpose in making the contributions it reveals that 
she and appellant discussed the fact that it wras a Presi¬ 
dential campaign year and the Republicans w'ere anxious 
to win the Presidential campaign. Appellant asked her 
if she would be willing to contribute to the Republican 
campaign. “He didn’t say to his personal campaign, he 
said to the Republican campaign”; and not one cent of it 
w'ould go back to him. In her letter to appellant of 
December 7, 1948 (Gov. Ex. 17), she referred to the 
“Republican Committee”, and w’hen asked concerning a 
column of figures listed thereon, which covered all of the 
contributions charged in Counts 3 through 7, she said: 
“That wras the amount I paid to the Republican Com¬ 
mittee for the campaign fund.” 

Furthermore, the Government derives no aid from the 
Brehm for Congress Committee Report for 1948 (Gov. 
Ex. 5, Def. Ex. 11), or from the testimony of Mrs. 
Craven in connection therewith. The report listed 
$3000.00 as the total amount received and expended by 
appellant in his 1948 campaign, and no evidence was in¬ 
troduced as to any other receipts or expenditures for 
this campaign; or as to any later campaign. Mrs. Craven 
testified that she had nothing to do with the aforemen¬ 
tioned $3000.00, and at no time did she have in her 
possession, or receive, or disburse any of the money re¬ 
ported in Government Exhibit 5. The $3000.00 w'as 
accounted for by the receipt of $2500.00 from the Ohio 
Republican Finance Committee and $500.00 as an anony¬ 
mous contribution, which according to Mr. Nalls testi¬ 
mony, was received by appellant’s wife from Mrs. Soli- 
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day. Mr. Nalls said appellant told him he had received 
no contributions from Mrs. Craven whatever, for any 
purpose. 

The testimony of the appellant before the Grand Jury, 
introduced as a part of the Government’s case, in rela¬ 
tion to Mrs. Craven’s discussion with appellant, was to 
the effect that the Republican party had been out of 
power and that she would like to do something to help 
out the party. This evidence is wholly consistent with 
and parallels Mrs. Craven’s testimony. 

There is a further statement from the Grand Jury 
testimony reporting that Mrs. Craven told appellant she 
knew he had a “tough district”. In this statement the 
Government placed great reliance in its argument before 
the Trial Court on requests for instructions (Joint App. 
152). If the testimony as to the “tough district” stood 
alone it might merit some consideration, but in its pres¬ 
ent setting it has no significance, and any meaning it 
may have tended to convey is lost in the positive testi- 
monv of Mrs. Craven. It may be noted that Mrs. Craven 
did not testify as to the “tough district” during the 
course of her examination, although presumably at that 
time, the Grand jury testimony containing such state¬ 
ment, which was later introduced, was known to Govern¬ 
ment counsel. Mrs. Craven’s testimony completely and 
expressly negatives any possibility of her having made 
contributions for appellant’s personal campaign. Accord¬ 
ingly, appellant contends that the reference to the “tough 
district” introduced through appellant’s Grand jury 
testimony does not provide the Government with a legiti¬ 
mate inference from which it may be concluded that 
Mrs. Craven was contributing to appellant’s campaign 
for re-election to Congress. 

Mrs. Craven’s purpose in making the contributions 
charged is established by direct and substantial evidence, 


24 


including a copy of her letter (Gov. Ex. 17). Coupled 
with this we have the benefit of the reasoning of the 
Curiis and Wurzbach cases , supra, and the language of 
the Scott case , supra. All of this evidence and the im¬ 
plications thereof point to the conclusion that Mrs. 
Craven knew and understood what she was doing 
and that she was contributing to the Republican Cam¬ 
paign fund. There is no evidence in the case to the con¬ 
trary and none which supports a different political pur¬ 
pose. 

In attempting to square the Government’s evidence with 
the political purpose charged in Counts 3 through 7, in 
the light of the rule expressed in the Curley case, supra, 
we observe that a true alignment is not possible. They do 
nor square, because there is no evidence in the case upon 
which a reasonable mind might fairly conclude that the 
contributions were for the purpose of assisting in financ¬ 
ing appellant’s campaign for re-election to Congress, and 
if that allegation cannot be substained then the Govern¬ 
ment's case must fall. In this connection Government 
counsel conceded in argument on the instructions that “if 
the defendant in receiving the money, received it for the 
political purposes of the Republican National Committee 
or the State Republican Committee, then that would not 
be a violation charged here” (Joint App. 153). 

In the case of Commomceolth v. McCarthy, 281 Mass. 
253, 183 N. E. 495, 85 A. L. R. 1149 (1932), one of the 
two indictments consolidated for trial, charged the de¬ 
fendant with violations of a statute strikingly similar, 
but somewhat broader in scope than Section 20S, Title 18. 
The Commonwealth specified the names of the 10 persons 
from whom it urns alleged that money was solicited and 
received for the purpose of defeating a proposed new 
charter for the city of Lawrence. There was evidence 
that payments of money were solicited and received by 
two employees of the defendant’s department for the pur¬ 
pose of opposing the new charter. The Court observed 
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that on all of the evidence the jury was warranted in find¬ 
ing that the two employees solicited and accepted the 
payments as agents of the defendant. However, the Court 
in concluding stated as follows: 

“The record before us does not show that the pay¬ 
ments of money made by the individuals specified in 
Counts 2, 3, 4 and 6 were made for the political 
purpose of opposing a change in the city charter 
and we are of the opinion that in the absence of evi¬ 
dence to that effect the defendant was entitled to 
have a verdict directed for him on those four counts” 
(183 N. E. 498) 

Appellant submits that if the Government was in doubt 
as to the political purpose to be alleged, it could have 
charged in alternative counts alleging other political pur¬ 
poses. It was stated by this Court in the case of McMul¬ 
len v. United States, 68 App. D. C. 302, 306, 96 F. (2d) 
302 (1938), as follows: 

“Tf the government was in doubt, as it now appears, 
whether to charge the xeceipt of money or the re¬ 
ceipt of a thing of value, like a horse, it could easily 
have brought the indictment in two counts, one 
charging receipt of compensation in the form of a 
paper writing of the value of $1500, to wit, a check, 
and the other charging the receipt of compensation 
in money.” 

To summarize, appellant contends that the Government 
failed to establish that the alleged contributions charged 
in Counts 3 through 7, were made for the political pur¬ 
pose of assisting in financing the defendant’s campaign 
for re-election as Representative in Congress and that 
accordingly, the Trial Judge erred in not granting appel¬ 
lant’s motion for a .judgment of acquittal. 
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2. The Court Erred in Failing to Instruct the Jury That 
Before There Could be a Guilty Verdict, the Jury 
Must Find That the Giver and Receiver Knew and 
Understood That the Contributions Were Made for 
the Political Purpose Charged in the Indictment. 

The appellant submitted 13 requests for instructions, 
nine of which were granted by the Court, either in the 
form submitted or in substance. With respect to the 
four requests denied bv the Trial Judge, appellant re¬ 
garded two of them, namely, Nos. 10 and 11 (Joint App. 
22), as essential to his case, since none of the nine in¬ 
structions granted, covered or otherwise discussed the 
question to be raised here. Special facts developed in 
the course of the trial touching on the issue of political 
purpose, thereby creating a wide divergence between the 
purpose charged in the indictment and the purpose for 
which Mrs. Craven testified that she made the contribu¬ 
tions, as has been expressed in Point 1 of the Argument 
herein. It may be noted that appellant’s position here 
is secondary to the issue raised in Point 1. However, 
after the Court denied the motion for a judgment of 
acquittal, and instructions to the jury became necessary, 
appellant contends that the Trial Judge was bound to 
adequately instruct as to the law concerning these special 
facts developed. 

Appellant’s requests 10 and 11 were intended to pro¬ 
vide the jury with instructions covering this divergence 
of purpose, although a consolidation or other modification 
thereof may have been necessary, particularly in view 
of the Trial Judge’s comment that the denial of No. 11 
resulted because it did not negative the idea that appel¬ 
lant could not benefit from the contributions (Joint App. 
152). This denial had the further effect as recognized 
by the Court, of precluding appellant’s counsel from con¬ 
tending in final argument that it would be necessary for 
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the jury to find that the donor must have known the pur¬ 
pose for which the contributions were being made (Joint 
App. 156). 

A statement from the case of United States v. Max, 156 
F. (2d) 13, 15 (3rd Cir. 1946). observing that the “charge 
covered the necessary general elements with clarity and 
was meticulously fair”, expresses appellant’s viewpoint 
as to the general charge here. It may be noted also, 
that the jury was informed that the prosecution must 
prove beyond a reasonable doubt that the contributions 
of money alleged to have been given were for the political 
purpose of assisting in financing the defendant’s cam¬ 
paign for reelection as a Representative in Congress 
(Joint App. 158); and the phrase “political purpose” was 
defined (Joint App. 157, 158). Moreover, the Court in¬ 
structed that the portion of the indictment pertaining to 
counts 2-7, inclusive, was to be taken to the jury room 
(Record 952). Within the framework of the special facts 
however, appellant contends that no instructions were 
given which could adequately guide the jury as to the 
applicable law concerning the understanding between the 
giver and receiver about the purpose of the contributions, 
as set forth in the Curtis and Wwrzbach cases, supra. 

In view of Mrs. Craven’s testimony, already reviewed, 
stating and reiterating that she was contributing to the 
Republican Campaign, and as she expressed it, “to the 
Republican Committee for the campaign fund” (Joint 
App. 80), her intention and understanding as to the pur¬ 
pose for which she was contributing became the crux of 
the charges in Counts 3 through 7. Also, Mrs. Craven 
expressed appellant’s intention as well, when she stated, 
“He didn’t say to his personal campaign; he said to the 
Republican campaign” (Joint App. 83). 

Only Mrs. Craven and appellant are referred to in 
the charging parts of Counts 3 through 7; and the 
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Government did not establish that anyone else knew the 
purpose of the contributions. Furthermore, no evidence 
was introduced in the case which showed a purpose other 
than that expressed by Mrs. Craven. It may be noted 
also, that the evidence in behalf of the appellant is con¬ 
sistent with that of Mrs. Craven on this issue. The only 
conflict in their testimony being as to the ultimate dis¬ 
position of the contributions; her version is that she did 
not get the “envelopes” back, whereas, appellant says he 
did not receive any contributions from Mrs. Craven, but 
that her “envelopes” were kept in the filing cabinet in 
appellant’s office. Later, in January, 1949, he put the 
envelopes—six or seven of them—in a large envelope and 
handed it to Mrs. Craven, saying “Here, the Committee 
didn’t ask for it, didn’t want it. Thanks ever so much.” 
(Joint App. 97). 

In view of this evidence the rule derived from the hold¬ 
ings in the Curtis, Wurzbacb and Scott cases, supra, im¬ 
pels the conclusion that, if this case were properly for 
decision by the jury, then, the understanding which ex¬ 
isted between Mrs. Craven and appellant as to the politi¬ 
cal purpose of the contributions was a factual issue for 
determination as one phase of its deliberations; and if 
the jury found that such an understanding did exist, 
then, since there was no evidence in the case pointing 
to any other understanding, unless the jury could also 
conclude beyond a reasonable doubt that the understand¬ 
ing as found was that the contributions were for the 
political purpose charged in the indictment, then the 
appellant must be acquitted. 

Appellant contends that the failure of the Court to 
instruct the jury on the issue of this understanding as 
between Mrs. Craven and appellant regarding the pur¬ 
pose of the contributions constituted reversible error for 
the reason that it placed the Trial Judge in the position 
of deciding a factual issue material to the appellant’s 
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conviction and thus deprived appellant of his constitu¬ 
tional right of trial by jury. 

In the case of United States v. Noble, 155 P. (2d) 315, 
318 (3rd Cir. 1946), the defendant was charged on an in¬ 
formation with the violation of ration orders. On the 
question of inadequate instruction given by the Trial 
Judge for which the Court reversed, it was stated: 

‘‘They (the jurors) were called upon to determine 
by a general verdict not only whether the defendant 
did certain acts which he w^as alleged to have done 
but also whether the doing of those acts amounted 
to the commission of the crime against the United 
States with which he was charged. In making that 
determination it was necessary for them to apply 
the law to the facts as they found them to be. Ac¬ 
cordingly it was essential that they be instructed 
upon the rules of law which they "were to apply, the 
most fundamental and important of which were the 
essential elements of the crime charged. It follows 
that the jury could not have returned an informed 
general verdict in the absence of instructions by the 
trial judge as to these essential elements even though 
they were permitted to consult and study the infor¬ 
mation.’’ 

In the case of United States v. Max , supra, wherein a 
reversal was also ordered, because of inadequate instruc¬ 
tions, the Court, after noting that the charge covered 
the general elements with clarity and that the Trial 
Judge had made a brief statement as to the defendant’s 
business, stated as follows: 

“This and what the Court said on the forged 
document counts are the only allusions in the charge 
to the special facts of the matter. It is conceded 
that the indictment went to the jury.” (156 F. (2d) 
15). 

See also the cases of United States v. Levy, 153 F. (2d) 
995 (3rd Cir. 1946), Ward v. United States , 4 F. (2d) 772 
(9th. Cir. 1925), and Car others v. United States, 161 F. 
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(2d) 718 (5th Cir. 1947). In the latter case, which 
charged violations of the Emergency Price Control Act, 
there was a reversal as to certain counts, it being ob¬ 
served that the error arose from “the assumption by 
the Court that the maximum ceiling price on these counts 
was established as matter of law at a price less than the 
price the defendant is charged with receiving.” The 
Court then went on to state: 

“This assumption led the Court into the error of 
submitting to the jury only w’hether defendant had 
sold the service dealt with in these counts at the 
price charged in the indictment instead of submitting 
for the jury’s determination, first, wiiat w r as the 
maximum price, and then w’hether the price had been 
exceeded. This assumption,—put the judge in the 
position of deciding a fact issue—and thus deprived 
the defendant of his constitutional right of trial by 
jury.” (Page 722). 

In the case of Coleman v. United States, 167 F. (2d) 
837, 841 (5th Cir. 1948), involving charges of mailing a 
particular letter in furtherance of a scheme to defraud, 
it w’as held that a charge which ruled out consideration 
of some of the charges of the indictment was error. After 
noting that several of appellant’s requests had been de¬ 
nied, the Court stated: 

“These charges also should have been given. In 
his main charge the trial court defined ‘good faith’ 
as meaning an ‘honest belief’. But in view’ of the 
circumstances of the case that was not enough. Good 
faith, if proved is ordinarily a complete defense and 
since their claims of good faith constituted the de¬ 
fendants’ affirmative defense, they should have had 
the benefit of an emphasis by the trial court upon 
this point”. 

Finally, in the case of Williams v. United States, 76 
App. D. C. 299, 301, 131 F. (2d) 21 (1942), it w’as stated, 
in reference to an inadequate charge, as follows: 
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“It is almost, if not, as important to a defendant 
to have a jury instructed on the law applicable to 
his particular case by the judge, who knows the 
law, as to have a jury of his peers. . . . The jury, 
a group of responsible citizens, is entitled to this 
legal instruction . . .”. 

It is contended, therefore, that the Court erred in 
denying appellant’s requests for instructions, Nos. 10 
and 11, and in failing to instruct the jury as to the 
special facts relating to the political purpose of the 
alleged contributions charged in Counts 3 through 7, 
and that he has accordingly been deprived of his con¬ 
stitutional right of trial by jury. 

3. The Court Erred in Admitting Evidence of Offenses 
Not Alleged in the Indictment and Which Had no 
Connection With the Offenses Charged Therein. 

The Government introduced very extensive evidence 
pertaining to contributions alleged to have been received 
bv appellant from Mrs. Solidav over the entire course 
of her employment as a clerk in his office. This evi¬ 
dence, all of which was objected to by appellant, outlined 
the series of contributions allegedly made, beginning in 
January, 1945, and continuing through January, 1948. 

It mav be noted that Mrs. Solidav was referred to onlv 
in Counts 1 and 2 of the indictment. In Count 1 the 
appellant was charged with a violation of Section 208 
in that he unlawfully received, on December 23, 1947, 
from Clara Solidav, while she was employed as a clerk 
in his office, a contribution for the political purpose de¬ 
scribed. In Count 2, charging a violation of Section 
209, it was alleged that on February 3, 1948, in the 
Old House Office Building, the appellant unlawfully re¬ 
ceived a contribution from Clara Solidav for the same 
political purpose. 
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The evidence here in question was preceded by an ex¬ 
planation in the Government’s opening statement detail¬ 
ing what would be proved as to Mrs. Soliday’s alleged 
contributions pursuant to the arrangement said to have 
been made in January, 1945, between her and appellant; 
which was carried out during “the entire year 1945, the 
entire year 1946, the entire year 1947, and the month of 
January, 1948” (Joint App. 58). Woven into the alleged 
pattern were the contributions charged from Mrs. Craven, 
for Government counsel continued: “Then came Mrs. 
Craven” (Joint App. 5S); “As was the case with Mrs. 
Soliday, this defendant said to Mrs. Craven, ‘Now, T am 
paying you $2400, but you are drawing the salary at 
which T am putting you on the payroll, and you arc to 
turn back to me the difference’ ”. “Mrs. Craven went 
to work there on the 1st of February, 194S. At the end 
of that month when she got her check—and the same is 
true of Mrs. Soliday—she went into the Disbursing office.” 
“. . . a considerable total sum was turned over by Mrs. 
Soliday to Dr. Brehm.” “In the period Mrs. Craven 
worked there, there was a considerable sum” (Joint 
App. 59). 

Mrs. Soliday’s testimony recounted that while she dis¬ 
cussed with appellant the method of receiving and cash¬ 
ing her checks, and that she carried out this arrange¬ 
ment for the payment of money each month of her em¬ 
ployment, she did not know the basis of the division or 
why it was divided as it was. She testified also, as to 
amounts mailed to appellant in Ohio, and her daughter 
Margaret Hiser, told of having mailed money for Mrs. 
Soliday to the appellant in Ohio in August, 1947. 

Mrs. Soliday said there was no arrangement between 
her and appellant as to how the money was to be deliv¬ 
ered. Moreover, and most important, Mrs. Soliday said, 
and later repeated on further questioning by Government 
counsel, that nothing was said between her and appellant 
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as to the purpose for paying the money over and she did 
not know for what purpose she was paying it Finally, 
she said there was no understanding between them as to 
the purpose of the payments. 

In arguing the question of the admissibility of this 
evidence, Government counsel stated that this was a con¬ 
spiracy case (Joint App. 41); and again, that the pur¬ 
pose for introducing it was to show that “here was a 
conspiracy which began in January, 1945, and continued 
down to the time when each of these women left his 
employ” (Joint App. 47). 

The general rule as to the admissibility of evidence of 
prior offenses is well established and has been pro¬ 
nounced in scores of cases. Important cases on the point 
in this jurisdiction are Burge v. United States, 26 App. 
D. C. 254 (1906), and Martin v. United States, 75 App. 
D. C. 399, 127 F. (2d) 865 (1942). The rule is also 
expressed in Kempe v. United States, 151 F. (2d) 680 
(8th Cir. 1945), the facts of which bear a remarkable 
similarity to those involved here. The rule, as stated in 
the latter case, is said to be as follows: 

“The general rule is that in a criminal prosecution 
proof which shows or tends to show that the accused 
is guilty of the commission of other crimes and 
offenses at other times, even though they are of the 
same nature as the one charged in the indictment, is 
incompetent and inadmissible for the purpose of 
showing the commission of the particular crime 
charged. The accused is to be convicted, if at all, 
on evidence showing bis guilt of the particular 
offense charged in the information. It is not com¬ 
petent to prove that the accused committed other 
crimes of a like nature for the purpose of showing 
that he would be likely to commit the crime charged 
in the information. Evidence of other crimes com¬ 
pels a defendant to meet the charges of which the 
information or indictment gives no information, con¬ 
fuses him in his defense and raises a variety of false 
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issues. Thus, the attention of the jury is diverted 
from the charge contained in the indictment or in¬ 
formation/ ’ (citing cases) (Page 687). 

There are some recognized exceptions to this general 
rule which are discussed in Chief Judge Stephens’ con¬ 
curring opinion in the Martin case , supra. There, in 
quoting from the Burge case, supra, it was stated as 
follows: 

“‘The exceptions, however, to this rule are few, and 
they are well stated in People v. Molineux, 168 N. Y. 
264, 293, 61 N. E. 286, 62 L. R. A. 193, thus: “Gener¬ 
ally speaking, evidence of other crimes is competent 
to prove the specific crime charged when it tends 
to establish (1) motive; (2) intent; (3) the absence 
of mistake or accident; (4) a common scheme or plan 
embracing the commission of two or more crimes so 
related to each other that proof of one tends to estab¬ 
lish the others; (5) the identity of the person 
charged with the commission of the crime on trial.” ’ ” 
(75 App. D. C. 402) 

It is clear that the only possible exception to the rule 
upon which the Government might rely in contending the 
evidence of prior offenses to be admissible is that of a 
common scheme or plan. With reference to this excep¬ 
tion, Judge Stephens quoted from Underhill on Criminal 
Evidence (1st ed. 189S), Sec. 8S, again in his concurring 
opinion in the Martin case, supra, as follows: 

‘Some connection between the crimes must be 
shown to have existed in fact and in the mind of 
the actor, uniting them for the accomplishment of 
a common purpose, before such evidence can be re¬ 
ceived. This connection must clearly appear from 
the evidence. Whether any connection exists is a 
judicial question. If the court does not clearly per¬ 
ceive it, the accused should be given the benfiet of 
the doubt, and the evidence rejected. The minds of 
the jurors must not be poisoned and prejudiced by 
receiving evidence of this irrelevant and dangerous 
description.’ ” (75 App. D. C. 404). 
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Appellant submits this question with reference to the 
vast accumulation of testimony in the Government’s case 
regarding contributions allegedly given by Mrs. Soliday 
prior to the dates charged in the indictment: What 
possible connection can be said to exist in fact and in 
the minds of the actors, as between the crimes charged 
in counts 1 and 2 and her alleged prior contributions so 
as to unite them for the accomplishment of a common pur¬ 
pose? 

It is clear from Mrs. Soliday’s testimony, relevant to 
Counts 1 and 2, that it did not establish the commission 
of the crimes charged in those counts for the reason that 
the political purpose as alleged therein was not proved, 
nor even remotely touched upon. Mrs. Soliday testified 
she did not know why she was paying the money over 
and nothing was ever said between her and appellant 
as to the purpose for which the contributions were being 
made. The only arrangement she had wdth appellant was 
to cash her checks and bring him some money; there 
not even an understanding betwen them as to its divi¬ 
sion. Without a purpose for making the contributions 
the Government’s position falls at this point because the 
crimes charged in Counts 1 and 2, required proof that 
the receipts of contributions from Mrs. Soliday were for 
the political purpose of assisting in financing appellant’s 
campaign for re-election as Representative in Congress. 

The evidence of contributions made prior to the dates 
charged in the indictment is in the same category as that 
pertaining to Counts 1 and 2. Mrs. Soliday’s testimony, 
to the effect that she did not know the purpose for which 
she was making the contributions, included all of her 
alleged contributions, since it covered the entire period 
of her employment in appellant’s office. It follows there¬ 
fore, that the evidence of prior offenses introduced does 
not indicate a common scheme or plan embracing the 
commission of two or more crimes so related that the 
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proof of one tends to establish the offenses charged in 
Counts 1 and 2. 

If it were to be assumed that the evidence of prior 
offenses was similar to the crimes charged in Counts 1 
and 2, on the authority of the Kempe case, supra, ap¬ 
pellant still contends that such evidence w*ould not be ad¬ 
missible. In that case, at Page 6SS, it was stated that 
the ‘‘testimony relating to conversations with the de¬ 
fendant referred, not to any act charged in the informa¬ 
tion, but to separate and independent transactions, al¬ 
though such transactions were similar to the ones charged 
to have been committed by the defendant. . . . The 
prior offenses, if any, were not connected with the 
offenses for which the defendant w^as on trial. The fact 
that the other offenses were of a like nature and were 
offenses against the same statutes was not competent to 
prove that the defendants committed the acts charged 
in the information.” In addition, it may be noted, that 
in the case at bar, after the motion for judgment of 
acquittal was granted as to Count 1, the only Count re¬ 
maining as to Mrs. Soliday was not predicated on her 
having been employed as a clerk in appellant’s office, a 
requisite of Section 208, but was charged as the unlawful 
receipt of a contribution in a Government building, in 
violation of Section 209. This latter fact tends further, 
to militate against any possible connection or similarity 
as between the evidence relating to offenses said to have 
been committed prior to the dates charged in the indict¬ 
ment and the evidence introduced in support of Count 2. 

Tt is concluded, as was expressed in the Kempe case, 
supra, at Page 6S9, that— 

“It is neither competent, fair, nor just to a de¬ 
fendant to receive evidence against him of like of¬ 
fenses to those charged in the indictment under w’hich 
he is on tnal where no question of his intent is in 
issue and no connection between such offenses and 
those charged is proved.” 
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Appellant contends that his substantial rights to a fair 
trial were seriously jeopardized by the admission of this 
improper evidence, although at this point, it must be 
recognized that the jury acquitted appellant of Count 2. 
It has already been observed,* that the Government’s 
position, from the opening statement on, amounted to a 
weaving of the testimony of Mrs. Soliday and Mrs. 
Craven into such an inextricable mass of evidence as to 
defy proper segregation of it by the jurors in their 
determination on the issue of guilt or innocence on the 
remaining counts. It is submitted that the result was a 
prejudicial verdict on Counts 3 through 7, by reason 
of the poisoning of the minds of the jurors. 

In the case of Echert v. United States, 188 F. (2d) 336 
(8th Cir. 1951), wherein the convictions of two of the 
appellants were reversed on the ground of improper 
evidence having been introduced, the test was stated to 
be as set forth in Kotteakos v. United States, 328 U. S. 
750, 764, 66 S. Ct. 1239, 90 L. Ed. 1557, as follow’s: 

“• • . the question is, rot were they (the jurors) 
right in their judgment, regardless of the error or 
its affect upon the verdict. It is rather what effect 
the error had or reasonably may be taken to have 
had upon the jury’s decision. The crucial thing is 
the impact of the thing done wrong on the minds 
of other men, not on one’s own, in the total setting” 
(188 F. (2d) 342). 

It is the contention of appellant, in the light of the 
rules established by the foregoing cases, that he was de¬ 
prived of his substantial rights to a fair trial by the 
admission of the improper evidence. In concluding on 
this issue, we think the language of the Supreme Court, 
in the case of Glasser v. United States, 315 U. S. 60, 62 
S. Ct. 457, 86 L. Ed. 680, expresses appellant’s viewpoint 
on the admission of this evidence. While the decision in 
the Glasser case was predicated on holding inviolate, a 
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different constitutional safeguard than is involved here, 
it seems equally appropriate. It reads as follows: 

“In all cases the constitutional safeguards are to be 
jealously preserved for the benefit of the accused, 
but especially is this true where the scales of justice 
may be delicately poised between guilt and innocence. 
Then error, which under some circumstances would 
not be ground for reversal, cannot be brushed aside 
as immaterial since there is a real chance that it 
might have provided the slight impetus which swung 
the scales toward guilt.” (86 L. Ed. 698). 

4. The Jury Commission, Having Been Illegally Consti¬ 
tuted, Was Without Power to Select the Grand Jury 
Which Returned the Indictment Herein, and it is 
Accordingly Void. 

The appellant moved to dismiss the indictment on the 
ground, among others, that the Grand Jury which re¬ 
turned it was not drawn, selected and impanelled in ac¬ 
cordance with the law. It was asserted that the names 
of the grand jurors were selected by two jury commis¬ 
sioners, rather than three as required by Section 1401, 
Title 11, D. C. Code; that the commissioners had not 
taken the prescribed oath; that the term of office for 
which each was appointed was not as provided in the 
law; and lastly, that the Jury Commission was not law¬ 
fully constituted because its members were not ap¬ 
pointed in accordance with the applicable code provision. 
(Joint App. 9,10.) 

An affidavit of Edward G. Bliss, a member of the 
Commission, filed herein, was to the effect that the names 
of the persons who ultimately constituted the Grand Jury 
here in question, were drawn by Eunice B. Thomas and 
himself; that on the dates such names "were drawn, the 
third member, Vincent Saccardi, was unable to be present 
because of illness (Joint App. 12). A table containing 
the names of the jury commissioners over a period of 
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years, the dates their respective terms expired, and infor¬ 
mation as to the appointments of successor members, 
was also filed in the case (Joint App. 14-17). 

The record establishes that Edward G. Bliss was origi¬ 
nally appointed a jury commissioner for a term of three 
years beginning April 25, 1945; and that he was “ap¬ 
pointed” for a second term beginning April 29, 1948 
(Joint App. 17). 

Eunice B. Thomas was first named a jury commis¬ 
sioner for a three year term beginning June 23, 1945. 
She was appointed for a second term beginning June 24, 
1948 (Joint App. 17). 

Vincent Saccardi became a member of the jury com¬ 
mission, when he was appointed for a three year term 
beginning May 17, 1944, upon the expiration of the term 
of Adam A. Weschler. Mr. Saccardi was given a second 
appointment for a three year term on May 17, 1947, and 
a third term appointment of three years, beginning on 
May 17, 1950 (Joint App. 17). 

Tt was conceded by appellant in the argument of his 
motion that all three members of the jury commission 
took the prescribed oath of office on their original ap¬ 
pointments; the Government conceded, as -well, that none 
of the members had taken oaths on the occasion of their 
reappointments. These facts, insofar as they pertain to 
Commissioners Bliss and Thomas, are referred to in the 
memorandum opinion of the Court denying appellant's 
motion to dismiss (Joint App. 10, 11). 

The law is well settled that statutory requirements 
concerning selection and qualification of Grand Jury com¬ 
missioners must be strictly adhered to. So jealous, in 
fact, is the law of such requirements that no showing 
of actual prejudice to a defendant is required in order 
to establish reversible error in this respect. It may be 
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noted that a careful distinction is drawn between irregu¬ 
larities in the selection of the jury commissioners and 
irregularities in the performance of their duties by duly 
selected commissioners. In the latter instance it is rec¬ 
ognized that there must be a showing of actual prejudice 
by the defendant; Romney v. United States, 83 App. 
D. C. 150, 167 F. (2d) 521 (1948); Medley v. United 
States, SI App. D. C. S5, 155 F. (2d) 857 (1946), cert, 
denied, 32S U. S. 873, 66 S. Ct. 1377, 90 L. Ed. 1642. 

In Dunn v. U. S., 238 Fed. 508, 511, 512 (5th Cir. 
1917), a plea in abatement was filed on the ground that 
one of the jury commissioners was not a well-known 
member of the opposing political party, as required by 
the Federal statute. The court held this requirement to 
be mandatory. It pointed out that the statute designated 
the officials who were to select the names to be drawn 
and said: 

“A body made up of persons not so selected is 
not the Grand Jury contemplated by law. An ob¬ 
vious purpose of the enactment was to provide pro¬ 
tection against unfounded, partisan and malicious 
prosecutions. . . . There can be no certainty that 
the purposes of the statute will not frequently be 
defeated if an indictment, . . . impeached on the 
ground that it was found by grand jurors selected 
by persons having no authority whatever to select 
them, may be sustained because—(it may) * * * 
appear that the defendant was not actually preju¬ 
diced. . . .” 

The Court then went on to quote from the case of 
United States v. Murphy, (DC), 224 Fed. 554, 564 (1915), 
stating as follows: 

“The law has specified who is to make the selec¬ 
tion of jurors, and it is unsafe and unwise to per¬ 
mit a departure from its provisions. Courts cannot 
stop to inquire in each case whether such partici¬ 
pation . . . has been harmful in a given case. The 


41 


only safe rule is to prohibit and condemn it abso¬ 
lutely.” 

In holding that the indictment was bad, the Court con¬ 
cluded with the following language: 

“The designation made by the statute of the offi¬ 
cials charged with the duty of selecting the names 
to be drawn from to make up grand and petit juries 
is a means adopted to prevent the pollution of the 
stream of justice at its source. The provision was 
intended to guard the administration of the criminal 
law against improper influences. The Court is not 
vested with a discretionary powder to dispense with a 
compliance with an essential feature of a safeguard 
prescribed by law.” (238 Fed. 512). 

The same reasoning is followed in the case of Morris 
v. United States, 128 F. (2d) 912 (5th Cir. 1942), cert, 
den. sub. nom., Lacy v. United States, 317 U. S. 661, 63 
S. Ct. 60, 87 L. Ed. 531, holding that while an indict¬ 
ment normally will not be questioned because of irre¬ 
gularity in the constitution of the Grand Jury, unless 
there is a showing of prejudice or injury, where the 
existence of the Grand Jury itself is challenged, the case 
is placed in a different category, and the Court will con¬ 
sider the question as to whether a jury commissioner 
had been duly appointed. 

Authority for this proposition is also found in State 
Cases: State v. Muldoon, 67 Rh. Isl. 80, 20 A. (2d) 687 
(1941); Enloe v. State, 141 Tex. Cr. R. 602, 150 S. W. 
(2d) 1039 (1941); Martinez v. State, 134 Tex. Cr. R. 
180, 114 S. W. (2d) 874 (1938). 

While there are State decisions holding that indict¬ 
ments may not be attacked on the ground that jury 
commissioners have not been properly selected or quali¬ 
fied, such cases are based principally upon the reasoning 
that indictments returned by a Grand Jury selected by 
a defacto Jury Commission cannot be attacked; that an 
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attempt to attack an indictment on this ground is a col¬ 
lateral attack on the jury commission, which will not be 
allowed. Cases in this category are: State v. Bielrd, 135 
N. J. L. 268, 51 A. (2d) 554 (1947); State v. Toth, S6 
N. J. L. 247, 90 At. 1125 (1914); State v. Jenkins, 160 
La. 757, 107 So. 564 (1926); State v. Cullens, 168 La. 
976, 123 So. 645 (1929); State v. Westcott, 194 Wis. 410, 
217 X. W. 283 (1927). The reasoning in these cases 
however, is easily distinguished, since defacto Grand 
Juries are not recognized by Federal Courts, United 
States v. Johnson, 123 F. 2d 111 (7th Cir. 1941), re¬ 
versed on other grounds, 319 U. S. 503, 63 S. Ct. 1233, 
87 L. Ed. 1546. * 

Viewing the facts of this case in the light of these 
clearly established principles of law, it is evident that 
appellant’s indictment was invalid. 

(A) The Jury Commissioners who Selected the Grand 
Jury had not taken the Required Oath of Office. 

It is clear that the Grand Jury here in question was 
made up from the names of persons drawn by Edward 
G. Bliss and Eunice B. Thomas, and that both of these 
persons were serving under a second appointment. It is 
equally clear that both had taken oaths of office on their 
initial appointments, but did not do so upon assuming 
their duties on reappointment. 

The Code provision is plain: “Such Commissioners 
shall be appointed . . . and shall serve for a term of 
three years, and until their successors are appointed 
and qualified, . . . Before entering upon the discharge 
of their duties they shall each take an oath of office . . .”. 
In the Court’s memorandum opinion it was concluded 
that the commissioners “were legally qualified to act 
until their successors were appointed and qualified; no 
other persons have been appointed to succeed them” 
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{Joint App. 11). The record establishes and the Court 
recognized in its opinion however, that the two com¬ 
missioners had been reappointed. We contend that these 
reappointments are in effect, new appointments, and have 
no relation whatever to the commissioners expiring terms, 
other than that of coincidence. We would agree with the 
conclusion of the lower Court that the commissioners 
“were legally qualified to act until their successors were 
appointed and qualified ,, , if no successors had been ap¬ 
pointed, but that is not the situation which existed here. 
In this instance the two commissioners had completed 
their terms and had been appointed to succeed them¬ 
selves, and they were in office by virtue of reappoint¬ 
ments; not as holdovers from earlier appointments. 

In the case of Badger v. United States ex rel Bolles, 
93 U. S. 599, 23 L. Ed. 991, 992 (1877), with reference 
to the power to perform duties after the term has ex¬ 
pired, it was stated: 

“By the common law, as well as by the statutes 
of the United States, . . . when the term of office 
to which one is elected or appointed expires, his 
power to perform its duties ceases. . . . This is 
the general rule.” 

If the commissioners were acting under holdover ap¬ 
pointments, for -which express provision is made in Sec¬ 
tion 1401, the general rule is stated in the Badger case, 
supra, would have no application. However, in this 
instance the commissioners had been reappointed to new 
terms which must have meant that their old terms had 
expired. With the expiration of the old terms the power 
to perform their duties ceased, and could be reacquired 
only upon their taking the prescribed oaths pursuant to 
their reappointments. 

Moreover, when a jury commissioner purports to act 
under a reappointment, it cannot be argued that he is 
serving under a holdover provision. In the case of 
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Walker v. Hughes, (Del.) 3 Ter. 447, 36 A. (2d) 47, 151 
A. L. R. 946 (1944), the plaintiff: sued the defendant for 
the County Comptroller’s salary. At the time of the 
election in question, the defendant who was the incum¬ 
bent, was re-elected according to the first Count and was 
serving pending a recount. The recount resolved the 
election in the plaintiff’s favor and he then sued for the 
salary. The Court ruled for the plaintiff. It announced 
the general principle that a re-elected public official must 
generally qualify for the new term by giving bond and 
taking an oath, and reasoned that at the time in question 
the defendant, by seeking re-election, accepting a certificate 
of election and qualifying on a new date, effectively aban¬ 
doned his claim to holdover. See also State ex rel Witten v. 
Ferguson, 140 Ohio S. 702, 76 N.E. (2d) 886 (1947). 

It may be noted that Section 1401, Title 11, makes no 
provision for eliminating the prescribed oath in the event 
of reappointment, and it follows therefore, that no such 
exception to the requirements is legally permissible. In 
an effort to answer the question of serving under a reap¬ 
pointment without taking the required oath, the Govern¬ 
ment relied heavily upon the provisions of Section 17(b), 
Title United States Code. This provision however, 
refers to civilian employees of the executive departments 
and others, and has no application to the jury commission¬ 
ers. Moreover, the oath which is to be taken by the persons 
referred to in Section 17(b) is entirely different from that 
to be taken by the jury commissioners. In the latter case 
the oath is prescribed by the District Court, as provided 
in Section 1401, Title 11. 

It may be noted that the existence of Section 17(b) 
demonstrates that when Congress intended to waive the 
requirement of an oath on reappointment it took pains so 
to provide. It clearly appears therefore, that the oath 
should have been retaken by the jury commissioners on 
the occasions of their reappointment, especially in view of 
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the use of the word “appoint’ 7 in the orders of reappoint¬ 
ment. 

Appellant contends therefore, that there has been a dis¬ 
regard of the requirements of Section 1401, Title 11 of 
the D. C. Code, and that the indictment returned herein is 
accordingly invalid. 

(B) Appointments Not Rotated As Required By Law 

A second ground of invalidity of the indictment arises 
from the fact that the jury commissioners who selected the 
Grand Jury were not rotated in their appointments, as the 
statute requires. 

The relevant language of Section 1401, Title 11, is as 
follows: “. . . Such commissioners shall be appointed 
by the District Court . . ., and shall serve for a term of 
three years and until their successors are appointed and 
qualified; except that the members first appointed shall 
serve for one, two, and three years, respectively, as may 
be designated by said Court.” 

The only significance reasonably to be attached to this 
language is that after the first year of operation under 
the statute there should be appointed each year one jury 
commissioner who should serve a term of three years. 
In this manner Congress plainly intended that the Com¬ 
mission should be a rotating body, so that there would be 
a continuity of experienced persons on the Commission and 
in order to bring before the Court each year the members 
of the jury commission. 

The administration of the statute for the first ten or 
twelve years of its existence, as the record shows, was in 
accordance with this intention of Congress, but starting 
about 1931 and continuously thereafter those charged with 
the election of the commissioners for some reason saw fit 
to disregard the plain mandate of the statute. The records 
of the jury commission for the years following 1931 show 
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that the rotation system was abandoned. The record fur¬ 
ther shows that Commissioner Thomas was first appointed 
in 1945 for three years, in place of Commissioner West, 
whose term had expired, the Thomas appointment to ex¬ 
pire on June 23, 1948; during the same year 1945, Com¬ 
missioner Bliss was appointed for three years in place 
of Commissioner McLachlen, who resigned prior to the 
expiration of his term, the Bliss appointment expiring 
April 25, 1948. Hence we have two three year appoint¬ 
ments made in the same year, a clear violation of the 
statute. In 1948, both three year terms expired which 
was another violation of the statute, and the two commis¬ 
sioners were again appointed for three year terms consti¬ 
tuting another violation. If the mandatory rotation sys¬ 
tem had been followed, there could never be more than 
one three year term expiring in any year and never more 
than one three year appointment could be made in such 
vear. 

w 

The Government in its opposition to appellant’s Motion 
to Dismiss the indictment in the Court below seemed to 
argue that because the Act of August S, 1946, amended 
the original Jury Commission Act by abolishing the re¬ 
striction on successive reappointment of the commission¬ 
ers, the rotation system was thereby abolished. This is 
an unwarranted inference and could only be sustained on 
the theory of repeal by implication. Such repeals are 
certainly not favored and there is no justification for 
applying that doctrine in this situation. Such statutes 
must be strictly followed and strictly construed and no 
part of this type of legislation should be held to be re¬ 
pealed by implication. 

(C) Commissioner Saccardi’s Non-Participation In Draw¬ 
ing the Jury Pomel Was Not Adequately Excused 

The provisions of Section 1401, Title 11, indicate that 
all three commissioners are to act as a body in carrying 
out the functions of the Commission. 
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The pertinent language of the Act in this connection is 
as follows: 

“It shall be the duty of said jury commission to make 
and preserve a record of the list of names of jurors 
both grand and petit * * * to place the names in the 
jury box, and to have custody and control of said jury 
box, and to draw the names of said jurors * * * from 
time to time, as hereinafter provided. 

# * * • 

“In the event of the illness or other inability or absence 
from the District of Columbia of any one of said com¬ 
missioners, the two other commissioners may perform 
the duties of said jury commission ”. 

It is obvious that unless the absence of any one of the 
commissioners is accounted for within the exception men¬ 
tioned in the statute, then an attempt by the other two 
to exercise the functions of the Commission is abortive and 
their action void. 

The non-participation of Commissioner Saccardi in the 
drawing of the jury panel which returned the Indictment 
against the appellant is attempted to be excused through 
the statement in the affidavit of Commissioner Bliss that 
“. . . On October 4 and October 10, 1950, (the dates on 
which the jury panel was drawn) Jury Commissioner Vin¬ 
cent Saccardi was unable to be present because of his 
serious illness.” (Joint App. 12). 

Concededly if a proper showing had been made that 
Commissioner Saccardi was so ill as to preclude him from 
performing his duties as one of the commissioners, the 
action of the other two commissioners in drawing the jury 
would have been valid, but it is respectfully submitted that 
the affidavit of Edward G. Bliss does not meet the burden 
east upon the Government to prove Mr. Saccardi’s in¬ 
capacity' to act, having in mind that we are dealing with 
a statute that demands strict compliance with its terms. 
Mr. Bliss does not state what his source of information 
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is as to Mr. Saccardi’s illness and it could well have been 
hearsay. From the information available to him, irrespec¬ 
tive of the source, he draws his own unsupported and 
uncorroborated conclusion that “Jury Commissioner Vin¬ 
cent Saccardi was unable to be present because of his 
serious illness.” 

It is therefore urged that, under the circumstances, the 
jury panel drawn by but two of the commissioners "was 
an invalid Grand Jury, and accordingly, the indictment was 
a nullity. 
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CONCLUSION 

It is respectfully submitted that the Trial Court erred 
in refusing to grant appellant’s motion for a judgment 
of acquittal upon the Government’s failure to establish 
that the alleged contributions referred to in Counts 3 
through 7, were received for the political purpose as 
charged therein, of assisting in financing appellant’s cam¬ 
paign for re-election as Representative in Congress; and, 
accordingly, that this court should by its mandate direct 
the Trial Court to grant such judgment of acquittal as a 
matter of law. Appellant also submits that the Court 
erred in failing to instruct the jury as to the special facts 
of the case relating to the political purpose of Mrs. Craven’s 
alleged contributions, as provided for in appellant’s re¬ 
quests, Nos. 10 and 11; further error is contended, in that 
evidence of prior offenses was improperly admitted, such 
evidence having no connection with the offenses charged. 
The appellant submits also, that the indictment returned 
herein was invalid by reason of the Jury Commission hav¬ 
ing been illegally constituted. With respect to his latter 
three contentions, the appellant submits that the judgment 
of conviction should be reversed. 

Leo A. Rover, 

Clarence G. Pechacek, 

206 Southern Building, 
Washington 5, D. C., 

Attorneys for Appellant. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions are: 

1. The first question is whether the defendant’s guilt of the 
violation of 18 U. S. C. (1940 Ed.) 208, which is a substantive 
offense, is dependent upon the intentions of another person or 
upon their exact mutual understanding when such a defendant 
is a Representative in Congress who received and was con¬ 
cerned in the receipt of certain contributions of money for the 
political purpose of assisting his campaign for reelection as 
Representative, and when such contributions of money were 
received by him from portions of the salary of such other per¬ 
son who was his clerk and whose salary was derived from the 
United States Treasury. 

2. The second question is whether evidence is admissible 
which shows transactions other than the specific ones upon 
which the criminal prosecution is based, in order to establish 
the inception and constituent elements of the crime charged 
and which other transactions are so connected with the offense 
for which the defendant is tried as to constitute a scheme or 
plan on the part of the defendant, a Representative in Con¬ 
gress, who received and was concerned in the receipt of certain 
contributions of money from the salaries of the defendant’s 
Government clerks, for the political purpose of assisting the 
defendant in his campaign for reelection. 

3. The third question is whether the Grand Jury which in¬ 
dicted the defendant, who failed to show in what manner he 
was prejudiced, was legally constituted because the Jury Com¬ 
missioners who had qualified upon their original appointments 
by taking the prescribed oath did not again do so upon being 
reappointed to succeed themselves, they having functioned 
by virtue of their original appointments and oaths of office; 
and also because the Jury Commissioners had not been rotated 
for many years—the statute relating to such officials having 
been amended to make that unnecessary; and, in addition, 
because the names of such Grand Jurors were furnished by 
two of the three Commissioners, one having been excused, 
under the statute, by reason of his illness. 

982115—52-1 (I) 
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APPELLEE’S COUNTERSTATEMENT OF THE CASE 


The indictment charged the defndant with violations of 
Section 208, Title 18, United States Code, 1940 Edition, in 
Counts 1 and 3 to 7, inclusive, and with a violation of Section 
209, Title 18, in Count 2, all counts alleging that the defendant, 
while a Representative in Congress, unlawfully received spe¬ 
cified contributions of money for the political purpose of assist¬ 
ing the defendant’s campaign for reelection as such Representa¬ 
tive in Congress (Joint App. 2-8). 

Count 1 alleged receipt of such a contribution from Clara 
Soliday, then employed in his office as a clerk. Count 2 alleged 
that the defendant received a contribution from Mrs. Soliday 
on or about February 3, 1948, in an office in the Old House 
Office Building. Counts 3 through 7 alleged that the defendant 
received contributions of money from Emma S. Craven, while 
she was employed as a clerk in his office as such Representative 
on specified dates in the year 1948. The defendant pleaded 
not guilty to the indictment (Rec. 964). 

The Court granted defendant’s motion for judgment with 
respect to Count 1 when the evidence showed that transaction 
to have been outside the statute of limitations. The jury 
acquitted the defendant of the offense charged in Count 2. 

The Government contended and the facts are, that an ar¬ 
rangement was made between Mrs. Soliday and the defendant 
in January 1945 when she went to work in his office and was 
put on the House of Representatives payroll—the defendant 
being then a member of the said House of Representatives— 
under which arrangement she made contributions to him 
monthly out of her salary as such clerk, for the entire duration 
of her employment (January 1945 through January 1948) 
(Joint App. 58). A similar arrangement existed and was in 
effect between Mrs. Craven, also a clerk in his office, beginning 
in February 1948, and continuing during the period of time 
alleged in Counts 3 through 7 of the indictment (Joint App. 
59). There was a continuing relationship as to the offenses, 
with the contributions from Mrs. Craven beginning upon the 
termination of those from Mrs. Soliday (Joint App. 58, 59). 

(l) 
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The defendant was a Representative in Congress during the 
period covered by the indictment, and Mrs. Soliday and Mrs. 
Craven were employed as clerks in his office at the times men¬ 
tioned in the indictment, receiving as compensation for their 
services, checks drawn on the Treasurer of the United States 
(Rec. 75-77). 

Mrs. Soliday commenced her employment on January 10, 
1945, and at the end of that month received in pay $232, of 
which she gave the defendant $100 in cash, as a result of the 
arrangement had with the defendant under which, though he 
had her placed on the payroll at a base pay of $4,500, she agreed 
to work for much less, but slightly more than she had been 
receiving when employed in the Treasury Department (Joint 
App. 61-62). The defendant told her to cash her check each 
month and bring the difference to him. Each time she got a 
raise in salary the defendant got most of it (Joint App. 63, 
64). Mrs. Soliday delivered the money each month directly to 
the defendant personally, except at times when the defendant 
was out in Ohio, at which times she mailed the money to him 
(Joint App. 65). When Mrs. Soliday received her pay check 
for the month of August, 1947, her daughter, Margaret Hiser, 
was with her, saw her cash the check and, when her mother 
handed her $230, or $240 in cash together with an envelope ad¬ 
dressed to the defendant at his home town in Ohio, with cer¬ 
tain instructions, she placed the money in the envelope, affixed 
proper postage and dropped it in the mail (Joint App. 65, 66). 
Mrs. Soliday delivered no money to the defendant’s wife, but 
made all payments to him (Joint App. 66). Mrs. Soliday one 
time had a conversation with the defendant about whether she 
might turn the money over to the defendant’s wife and the de¬ 
fendant told her to “leave her out of it” (Joint App. 66). Mar¬ 
garet Hiser, Mrs. Soliday’s daughter, placed the $130, or $140 in 
currency, which her mother handed to her after she cashed her 
salary check, in a self addressed envelope and mailed it to the 
defendant at Millersport, Ohio (Joint App. 72, 73). W'hen 
F. B. I. Agent Nalls interviewed the defendant the first time, 
he denied ever having received any money from either of these 
employees, but admitted that, later, he learned from Mrs. 
Brehm that Mrs. Soliday had been contributing and he first 
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said the contributions amounted to $1,200. The next day 
he informed the agent they had made a mistake and that it 
was only $100 instead of $1,200 (Joint App. 87). The de¬ 
fendant told the agent that a short time after Mrs. Soliday 
came to work for him she came in his office with an envelope 
in her hand and handed it to him; that he saw written on 
it words such as “Campaign fund,” and that he handed it 
back to her and told her he wanted “no part of it” (Joint 
App. 86). The defendant further informed the agent that 
in the 1946 campaign, when he was returning home, his wife 
turned over to him a large brown envelope, containing smaller 
envelopes, each with money, which he understood were anony¬ 
mous contributions (Joint App. S7). The defendant stated 
further that from a conversation he had with his wife, he 
understood that Mrs. Soliday had made contributions to the 
campaign (Joint App. 88). The defendant said that follow¬ 
ing the 1946 campaign, he called Mrs. Soliday into his office 
and thanked her for her contributions and indicated that it 
would not be necessary for her to continue to do so, but that 
Mrs. Soliday was more or less insistent that she wanted to 
continue to make contributions, and that during the next cam¬ 
paign Mrs. Soliday’s contributions amounted to $500 (Joint 
App. 88, 89). The defendant admitted that he and Mrs. Soli¬ 
day talked about her making contributions, but stated that she 
first talked to him about it around January 1946, when she 
said to him, “Dr. Brehm, this is campaign year and an election 
year, and I, know how tough our district is.” “She said she 
would like to do something to help me get elected, that she 
liked her position so much and so forth, and I said, well, if you 
will just write letters back to the folks at home. * * *” That 
Mrs. Soliday said, “Well I have done that. I want to do some¬ 
thing more tangible. I'd like to make a contribution to the 
committee. I know it is customary in Ohio to do that. 

* * *” “I told her, ‘It is a long way. It is ten months. It 

was January.' I said, ‘It is at least ten months until campaign 
time. Wait until that time comes and then we can talk about 
it’ ” (Joint App. 90, 91). 

The defendant told his wife that Mrs. Soliday had talked to 
him about making contributions and he said he had told Mrs. 

982115—52 2 
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Soliday that he did not want any part of it, didn’t want any¬ 
thing to do with it (Joint App. 92, 93). The defendant stated 
that his wdfe told him that she came into his office one day and 
Mrs. Soliday said to her, “Have you seen the Logan daily news¬ 
paper,” and that when Mrs. Brehm looked inside that paper 
there was a plain sealed envelope and, written on the envelope 
in longhand and in ink, it said “Campaign Committee”; that 
his wife put it in the safe (which was in his private office). 
That his wife continued to find envelopes in his office with 
money in them (Joint App. 94). 

The defendant testified that he distributed the $500, which 
he later learned came from Mrs. Soliday, to five counties in 
his congressional district at campaign time and reported the 
receipt to the Clerk of the House as coming from anonymous 
sources; that he made this distribution in the name of Brehm 
for Congress Committee (Joint App. 126). He admitted on 
cross examination that the Brehm for Congress Committee was 
himself (Joint App. 136). 

Mrs. Craven came to work in the defendant’s office in Feb¬ 
ruary 194S. In an interview with his secretary, she was told 
that her salary would be $2,400 base. Upon meeting the 
defendant, Mrs. Craven was asked by him if she would be will¬ 
ing to accept such a salary. However, the defendant caused 
her to be put on the payroll at $4,500 base (Joint App. 74). 
She testified, “He said it was a Presidential campaign year, and 
the Republicans had been out of power for so many years, 
they had no funds in the Republican campaign war chest; that 
if I received more money, would I be wulling to donate it to the 
political campaign fund? And everybody, at that time, 
thought Dewey would be elected President, so I said ‘Yes, I 
would be willing to donate to the campaign fund.’ So he asked 
me if—he said not one cent of it would go back to him; that 
he would give me the name of the Republican Committeeman 
to send my donations to. I questioned him on that and asked 
him if it was all right. He said, ‘he wouldn’t take one cent of 
the money himself, it would go to the Republican committee, 
that he would give me the name and address to send it to.’ 
Later, he said that he would be responsible for it; just to give 




5 


it to him, and he would send it on to the committee” (Joint 
App. 74, 75). 

Mrs. Craven’s first salary check was in an amount of about 
§450. She cashed it and turned over to the defendant $210 of 
the proceeds thereof (Joint App. 75, 76). She did the same 
thing in the months which followed, putting the money in an 
envelope each time, because she believed he was to address it 
to the committeeman (Joint App. 76). Then, in August 1948, 
when the defendant went back to Ohio, Mrs. Craven mailed 
$210 in currency to him at Millersport, Ohio (Joint App. 77, 
78). That before the defendant left for Ohio on that occasion, 
she asked him if he was going to give her the name of the man 
to send the money to in the committee and the defendant 
said, “Just forward it to me, and I will see that he gets it” 
(Joint App. 78). Asked why she mailed cash to the defendant 
instead of using a money order or check, Mrs. Craven stated, 
“He preferred it that way.” He said, “Just put it in an enve¬ 
lope” (Joint App. 78). 

Mrs. Craven and the defendant had an arrangement about 
adjustment of her taxes. Payroll deductions, of course, re¬ 
sulted in Mrs. Craven paying taxes on the full amount of her 
salary, some $5,600 a year. The defendant had promised her 
to adjust with her and pay her the difference. Late in 1948, 
she went to see him about such adjustment. She found he 
owed her $354.53, which he did not pay her and, therefore, 
she did not turn over any money to him out of her December 
salary. In preparation for her conference with the defendant 
about her tax adjustment, Mrs. Craven wrote him a letter, 
dated in December 1948, which she handed to him. She kept 
a carbon copy, which was introduced in evidence as Govern¬ 
ment’s Exhibit 17. This letter set out the computations she 
had made, showing, among other things, what her taxes would 
be on a $2,400 base pay and also on a $4,500 base pay. It 
concluded by asserting that the defendant owed her $354.53 
(Joint App. 81). At the time she wrote that letter, she had not 
received her December salary and she expected him to pay her 
$354.53, less the $210, which she would not turn over to him 
out of that salary check (Joint App. 81). 
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The report which the defendant had Mrs. Craven file with 
the Clerk of the House, was formulated by him in Ohio and 
was sent to her with direction to sign it as secretary, swear to 
it, and file it. She had no knowledge concerning the details 
therein (Joint App. 81). 

The defendant told the agent that he had not received any 
contributions from Mrs. Craven whatever, for any purpose— 
nothing in form of kick-backs or contributions. 

Out of the defendant’s mouth came another story about the 
turning over of money by Mrs. Craven to the defendant: Be¬ 
fore the Grand Jury and at his trial, he said that along about 
February, a short time after she came to work for him, she 
came in his office one day with a sealed envelope in her hand 
and said to him, “Dr. Brehm, I know you have got a tough 
district. I know you haven’t got any patronage. I know the 
Republican Party has been out of power. I like my job. I am 
so grateful to you for getting me back on the Hill I’d like to do 
something, help out the party, so here,” and she laid the 
envelope on my desk and when I asked her what she meant, 
she said, “Just what I say.” I asked her where she got that idea 
and she said, “Well, when I came to work for you. you said 
you wanted someone who could help out at election.” She 
said, “Oh well, nevertheless, I have been around on the Hill. 
I know it is customary here.” I told her I didn’t want her 
money. She insisted, and then I said, “tell you what you do 
if you want to do that. If you want to keep it for that purpose 
you can put it in here” and I pulled out a metal fireproof filing 
cabinet. I said, “if you want to keep it in here you can keep 
it in here and later on if the committee wants it you can give 
it to me and if we need it or use it.” words to that effect (Joint 
App. 95). “So Mrs. Craven picks up the envelope and goes to 
this filing cabinet, which, by the way, had a key in it and could 
be locked but was only locked when I went home for the sum¬ 
mer, sir. So she opens the second metal cabinet door, drops 
the envelope in and locks the drawer. I can recall at least two 
different envelopes, twice when she came in with an envelope 
in her hand * * * she went around and dropped it in the 

file.” Q. The cabinet was in your office, wasn't it? A. Oh, 
certainly; yes, sir. Q. Under your control? A. Yes; it was 
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under my control there” * * * (Joint App. 96). The de¬ 
fendant claimed he never took any of the envelopes out of the 
file cabinet and that, in January 1949, he gave them all back 
to her (Joint App. 96). 

Miss Grozier Lanzer was a witness before the Grand Jury 
and a defense witness at the trial. On her cross-examination 
she was asked, Q. Was not this question asked you in the 
Grand Jury Room? Q. And he said the money came from 
Mrs. Craven?, and you answered, “That is right”? to which 
she answered “No, sir.” Q. I will ask you if immediately 
thereafter you were not asked this question? “And for political 
contributions. He said that didn’t he?,” to which you an¬ 
swered, “That is right?,” to which she answered, “I wasn’t 
asked this question.” Her testimony before the Grand Jury 
was in evidence (Joint App. 122). 

Mrs. Soliday testified that no such conversation as detailed 
by the defendant respecting the making of political contribu¬ 
tions ever occurred. 

Mrs. Craven testified that no such conversation as detailed 
by the defendant respecting depositing her money in a file 
cabinet in the defendant’s private office, ever occurred. 

Statutes Involved 

Ttitle IS United States Code (1940 ed.) sec. 208— 

(Criminal Code, section 118, as amended.) Political 
contributions; solicitation. It is unlawful for any 
Senator or Representative in, or Delegate or Resident 
Commissioner to, Congress, or any candidate for, or 
individual elected as, Senator, Representative, Delegate, 
or Resident Commissioner, or any officer or employee 
of the United States, or any person receiving any salary 
or compensation for services from money derived from 
the Treasury of the United States, to directly or in¬ 
directly solicit, receive, or be in any manner concerned 
in soliciting or receiving, any assessment, subscription, 
or contribution for any political purpose whatever, from 
any other such officer, employee, or person. (Jan. 16, 
1883, c. 27, § 11, 22 Stat, 406; Mar. 4, 1909, c. 321, 
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§ 118, 35 Stat. 1110; Feb. 28, 1925, c. 36S, § 312, 43 
Stat. 1073.) 

11 D. C. Code 1401 (41 Stat. 55S, c. 153, as amended by 60 
Stat. 931, c. 881) provides: 

There shall be, and there is hereby, constituted a jury 
commission for the District of Columbia, which shall 
be composed of three commissioners, who shall be 
citizens of the United States and actual residents of 
the District of Columbia, who have been domiciled 
therein for at least three years prior to their appoint¬ 
ment, and shall be freeholders in the District of Co¬ 
lumbia and not engaged in the practice of law, nor at 
the time of their appointment be a party to any cause 
then pending in the courts of the District of Columbia. 
Such commissioners shall be appointed by the District 
Court of the United States for the District of Columbia, 
in general term, and shall serve for a term of three years 
and until their successors are appointed and qualified; 
except that the members first appointed shall serve for 
one, two, and three years, respectively, as may be desig¬ 
nated by said court. Before entering upon the dis¬ 
charge of their duties they shall each take an oath of 
office to be prescribed by the District Court of the United 
States for the District of Columbia. 1 It shall be the 
duty of said jury commission to make and preserve a 
record of the list of names of jurors, both grand and 
petit and of commissioners and jurors in condemnation 
proceedings for service in all the courts of the District 
of Columbia having cognizance of jury trials and of 
condemnation proceedings, to place the names in the 
jury box, and to have custody and control of said jury 
box, and to draw the names of said jurors and condem¬ 
nation commissioners from time to time, as hereinafter 
provided. The compensation of said jury' commis¬ 
sioners shall be $10 each per day for each day or frac- 

*The Act of August S, 1946 (60 Stat. 931), deleted a sentence reading: 
“No person who has served as such commissioner shall be eligible for 
reappointment within three years of the date of the expiration of his term 
of service.” 
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tion of a day when they are actually engaged in the 
performance of their duties, not to exceed five days 
in any one month (not two hundred fifty dollars per 
annum), which shall be paid by the United States 
marshal for the District of Columbia out of the appro¬ 
priation for pay of bailiffs, upon the certificate of said 
commissioners. The said District Court of the United 
States for the District of Columbia, in general term, 
shall have power summarily to remove any of said com¬ 
missioners for absence, inability, or failure to perform 
his duties as such commissioner, or for any misfeasance 
or malfeasance, and to appoint another person for the 
unexpired term. In the event of the illness or other 
inability or absence from the District of Columbia of 
any one of said commissioners, the two other commis¬ 
sioners may perform the duties of said jury commission. 

STATEMENT OF POINTS 

1. The particular statute under which the appellant w’as con¬ 
victed, although concerning a transaction involving himself 
and another person, is directed solely to the unlawful acts of 
the appellant, and his guilt cannot be limited by the intention 
or acts of the other person. 

2. The guilt of a person, by reason of his conduct in violating 
a statute, is not dependent upon the actions or intentions of 
another nor upon any mutual understanding. 

3. The District Court’s rulings are clearly correct in refusing 
to grant the appellant’s requests for instructions that would 
have required the jury to find that an agreement existed be¬ 
tween the appellant and another person and thus, in effect, to 
substitute the law of conspiracy for the law relating to sub¬ 
stantive crimes and predicate guilt upon the intentions of 
another. 

4. All facts and circumstances tending to establish any of 
the constituent elements of the crime of which the defendant 
is accused are admissible and other acts connected with the 
crime charged so as to establish a scheme or plan may be shown. 

5. The ruling of the District Court that the Grand Jury was 
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legally constituted and, therefore, had the right to indict the 
appellant was correct. 

A. The defendant failed to allege nor did he prove that he 
had been prejudiced in any manner. 

B. The Jury Commissioners were legally qualified to select 
the Grand Jury in this case because they were duly sworn when 
first appointed, functioned continuously ever since, and were 
the only ones named to that office. 

SUMMARY OF ARGUMENT 

The United States Code is replete with laws that concern 
the actions of persons in their relations with one another. 
Some of these statutes are applicable to different individuals, 
although they might all be involved in the same transaction. 
The statute under which the appellant was indicted and found 
guilty of violating is leveled against illegal actions by members 
of Congress and others, in being concerned with receiving con¬ 
tributions from Government employees for any political pur¬ 
pose whatever. Another statute prohibits the giving of money 
by Government employees to members of Congress on account 
of any political object whatever. It can thus be seen that the 
two statutes are each applicable to different persons, although 
part of one and the same transaction, and the two acts consti¬ 
tute two different offenses for which those by whom they are 
committed must each respond individually and not jointly. 

The District Court’s rulings in denying the appellant’s mo¬ 
tion for a judgment of acquittal and overruling certain of his 
requests for instructions are clearly correct, because the guilt 
of a person, by reason of his own conduct in violating a statute, 
is not dependent upon the actions or intentions of another, 
nor upon any mutual understanding. To hold, as the appel¬ 
lant argues, that in order to render him guilty, the jury must 
find “that the contributions were given and received upon an 
agreement between the giver and the defendant,” would be to 
substitute the law of conspiracy for the proof of the commis¬ 
sion of substantive crimes and introduce a novel and dangerous 
doctrine into jurisprudence. It would emasculate the settled 
principles of the criminal law, and thereby compel the courts 
to read into the statute something that is not therein contained. 
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Persons who are clearly guilty could escape any penalty for 
infractions of substantive offenses by merely alleging the lack 
of an exact understanding between themselves and the other 
persons to the transactions. “Guilt is measured by his own 
intention, and is not dependent upon the intent of someone 
else.” 

There is a conflict in the testimony as to whether the appel¬ 
lant’s clerk gave the money for the purpose of contributing 
to the Republican Party or for the purpose of assisting the 
appellant in being reelected. She said: “Mr. Congressman, I 
realize you have a tough district. I want to help you out.” 

On a defendant’s motion for a directed verdict the court is 
required to consider the evidence most favorable to the Gov¬ 
ernment and the higher court will indulge all reasonable pre¬ 
sumptions in support of the rulings of the trial court. In the 
case at bar, the District Court properly refused to grant the 
appellant’s motion for judgment of acquittal. The jury are 
the judges of the facts and of guilt or innocence and if the evi¬ 
dence reasonably permits a verdict of guilt, as it does in the 
case at bar, the decision is for the jury to make. In such a case, 
the appellate court cannot disturb the judgment of the jury. 

However, irrespective of the intention of the appellant’s 
clerk, Mrs. Craven who was a Government employee, whether 
to contribute to the Republican Party campaign fund, or to the 
appellant’s campaign for reelection as a Representative to 
Congress, the fact remains that the appellant, as a Congress¬ 
man, did receive money from her for the political purpose of 
assisting him in financing his campaign for reelection through 
a scheme or plan whereby a part of her salary would be given 
to the appellant. 

In order to prove the scheme and plan on the part of the 
appellant, the District Court properly admitted evidence of its 
inception and development, because testimony showing trans¬ 
actions other than the one on which the criminal prosecution 
is based, is admissible to establish the elements of the crime 
charged. Evidence that a plan, design, or scheme has been 
put into execution is relevant if it tends by reasonable infer¬ 
ence to establish the commission of the crime charged. This 
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is true even though the evidence shows the commission of other 
crimes, and the time of their commission is immaterial, pro¬ 
vided they are close enough together to indicate that they are 
a part of the system. In the case at bar, the evidence that 
had been introduced was that of the inception and execution 
of the scheme that the appellant employed, and as such, the 
District Court properly admitted it. 

The appellant objected to the array of Grand Jurors, assert¬ 
ing that they were not drawn and impanelled in accordance 
with law, because their names were selected by only two instead 
of three jury commissioners and that these two jury commis¬ 
sioners were not legally appointed and qualified. He did not 
allege nor did he prove that he had been prejudiced thereby. 

It is objected that although they took the prescribed oath 
upon their original appointment they did not do so again when 
reappointed. The law* does not require a new* oath where the 
services of such officers are continuous. Such failure would 
not be fatal, also, because it is well settled that under the hold¬ 
over provision of the statute, jury commissioners continue in 
office until their successors are appointed and qualified. 

It is further objected that the jury commissioners were 
reappointed in 1948 for three-year terms which was not in 
accordance with the statutory scheme of annual rotation. The 
statutory exception provides lesser terms only for “the members 
first appointed.” Further, in 1946 the statute was amended 
in order to achieve by other means a continuity of experienced 
personnel. In that year the restriction on reappointment of 
jury commissioners was abolished. 

The statute provides that two jury commissioners may per¬ 
form the duties of the Commission in “the event of the illness 
or other inability or absence from the District of Columbia” 
of the third member. By affidavit, a jury commissioner related 
that when the names were drawn the third commissioner “was 
unable to be present because of his serious illness” and that he 
died the following month. 

In any event, failure to show prejudice is fatal to appellant. 

Therefore, as has been shown, the rulings of the District 
Court are correct, the judgment should be affirmed. 
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ARGUMENT 

1- The particular statute under which the appellant was con¬ 
victed, although concerning a transaction involving himself 
and another person, is directed solely to the unlawful acts 
of the appellant, and his guilt cannot be limited by the in¬ 
tention or acts of the other person 

In executing its power to prohibit acts of Senators and Rep¬ 
resentatives as well as those of government employees which 
are incompatible with the proper discharge of their duties, or 
which impair the efficiency or tend to demoralize the public 
service, Congress exercising its judgment and discretion in 
determining what acts are of such a pernicious character and 
tendency, has enacted from time to time, from the earliest 
days of the government, laws that have been specifically di¬ 
rected toward that necessary end, and culminating in the pres¬ 
ent statutes; their provisions pertinent to this case being that: 

It is unlawful for any * * * Representative 
in * * * Congress * * * receiving any sal¬ 
ary or compensation for services from money derived 
from the Treasury of the United States, to directly or 
indirectly solicit, receive, or be in any manner con¬ 
cerned in soliciting or receiving, any assessment, sub¬ 
scription, or contribution for any political purpose 
whatever, from any other such officer, employee, or per¬ 
son (18 U. S. C. 1940 ed. sec. 208). 

That statute is applicable to members of either house of the 
Congress. Another statute—18 U. S. C. 1940 ed. sec. 211— 
provides, in part, that, 

No * * * clerk * * * in the service of the 
United States shall, directly or indirectly, give * * * 
to any Member of * * * Congress * * * 
any money * * * on account of or to be applied to 

the promotion of any political object whatever. 

The above statute is applicable solely to Government em¬ 
ployees. It can thus be seen that the two statutes are each 
applicable to different persons, although part of one and the 
same transaction. Unquestionably, the matter described con- 
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sists of two distinct and several acts by different persons. The 
indictment in this case fully recognized this when it charged 
that the defendant did “unlawfully, directly and indirectly re¬ 
ceive and was concerned in the receipt from one Emma S. 
Craven * * * an employee of the United States * * * 

of a contribution * * * for the political purpose of assist¬ 
ing in financing the defendant’s campaign for reelection as 
such Representative in Congress.” In the very nature of 
things the act of the defendant and the act of the government 
employee, Mrs. Craven, are several and not joint. The two 
statutes quoted are in terms leveled against the several acts of 
the donee and the donor, and make each a distinct and separate 
offense. While part of one transaction, the two acts constitute 
several different offenses, for which those by whom they are 
committed must respond severally, not jointly. 

The Court in the case of Ex parte O’Leary, 53 F. 2d 956 
(C. C. A. 7th 1931), certiorari denied O’Leary v. United States, 
283 U. S. 830(1931) said: 

To determine whether only the officer could commit 
the offense which was one of the objects of the con¬ 
spiracy, we must look to the statutes Section 207 (now 
Sec. 202), title 18 U. S. C., defines the offense of an officer 
accepting a bribe. Only the officer receiving the money 
is guilty of the offense defined. Section 91 (now sec. 
201), title IS U. S. C., defines the offense of bribing a 
United States officer. Only the person who gives the 
bribe is guilty of the offense therein defined. [Emphasis 
supplied.] 

That one may be guilty of bribing a public officer, although 
that officer had no corrupt purpose or intent, was the ruling in 
Williams v. State, 178 Wis. 7S, 189 N. W. 26S (1922), because 
it was held that the guilt of the briber, being measured by his 
own intent and acts, is not dependent upon the intent of the 
acceptor of the bribe. 

The recent case of May v. United States, decided by this 
Court and reported in 84 U. S. App. D. C. 233, 175 F. 2d 994 
(1949), is a complete answer to the defendant-appellant’s 
contention. Judge Prettyman, speaking for this Court, said: 
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In the case at bar, the statutory offense was the re¬ 
ceipt of compensation by the Congressman. He alone 
could commit that statutory offense. It is true that 
his act of receiving the compensation could not be per¬ 
formed by him alone; some other person must neces¬ 
sarily give it to him. And so the situation is that 
although the offensive act necessarily involved the co¬ 
operation of two people, the part played by one of them 
alone is made a criminal offense (175 F. 2d 1003). 

It necessarily follows, that irrespective of Mrs. Craven’s in¬ 
tention—whether to contribute to the Republican Party cam¬ 
paign fund, or to the defendant-appellant’s campaign for 
reelection as a Representative to Congress, the fact remains 
that the appellant, as a Congressman, did receive money from 
Mrs. Craven, his clerk and as such a Government employee for 
a “political purpose,” and that such action by the appellant 
when he was “concerned in * * * receiving * * * con¬ 
tribution for any political purpose whatever, from” his clerk, 
is a violation of the statute. 

2. The guilt of a person, by reason of his conduct in violating 
a statute is not dependent upon the actions or intentions 
of another nor upon any mutual understanding 

The District Court’s rulings in denying the defendant’s mo¬ 
tion for a judgment of acquittal (Joint App. 150) and over¬ 
ruling his requests for instructions No. 10 and No. 11 (Joint 
App. 22 and 155) are clearly correct. The defendant’s con¬ 
tentions are untenable because they would require the Court 
to have construed the statute too narrowly and would have 
made the guilt of the defendant depend, not alone upon his 
own acts and intent, but upon those of another. This is at 
variance not only with legal principles but with the obvious 
intent of the Congress. An examination of Chapter 11 Title 
18, of the United States Code which is devoted to bribery and 
graft is sufficient to reveal this. Thus, section 201 relates to 
an offer to bribe while section 202 deals with its acceptance. 
Likewise section 204 is entitled, “Offer to Member of Con¬ 
gress,” and section 205 is for the “Acceptance” by a member 
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of Congress. In the same manner, sections 206 and 207 re¬ 
spectively, concern an offer to a judge and to an acceptance 
by a judge. Many other sections of the Code could be cited as 
illustrative of the Congress’ desire to punish separately the two 
related hut different classes of offenses. It must necessarily 
follow that IS U. S. C. (1940 ed.) sec. 208, proscribing the solici¬ 
tation or receipt of money from Federal employees by Con¬ 
gressmen for any political purpose whatever, and that 18 U. S. 
C. (1940 ed.) sec. 211 prohibiting the giving of any money by 
Federal employees to members of Congress for the promotion 
of any political object whatever, are each separate, distinct, 
applicable only to different individuals, and not dependent 
upon each other. 

A person may be found guilty of a crime he did not intend 
when it is of the special sort not requiring a specific intent— 
Bishop, Criminal Law (9th ed. 1923) vol. 1, sec. 313-336. 

To hold, as the appellant argues, that in order to render him 
guilty, the jury must find “that the contributions were given 
and received upon an agreement between the giver and the 
defendant,” would be to substitute the law of conspiracy for 
the proof of the commission of substantive crimes and intro¬ 
duce a novel and dangerous doctrine into jurisprudence. It 
would emasculate the settled principles of the criminal law, 
and thereby compel the courts to read into the statute some¬ 
thing that is not there. Such a ruling would require a prior 
finding of an agreement in such cases as might be brought under 
sections 201 or 202, 204 or 205, 206 or 207, and the like—a 
result certainly not intended by the Congress. A person is re¬ 
sponsible only for his own acts and deeds. 

The appellant’s contention that the District Court should 
have granted his request for instruction (Joint App. 22) to the 
effect that, before there could be a verdict of guilty, the jury 
must find a specific agreement regarding the purpose of the 
contributions, is not warranted by the cases. 

Thus in Bedell v. United States, 78 F. 2d 358 (C. C- A. 8th 
1935), certiorari denied 296 U. S. 628 (1935), defendants who 
were charged with endeavoring to influence a juror were held 
guilty, notwithstanding that the juror yielded to his own evil 
desires, since guilt depended on doing of an act for the purpose 
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of corruptly influencing the juror, and did not depend on the 
degree of receptivity of the juror’s mind. 

The Court, in the case of Commonwealth v. Murray, 135 
Mass. 530, 531 (1883) very clearly stated the correct principle 
as follows: 

The contention of the defendant is, that a delivery of 
money or other valuable thing, with intent to influence 
a judicial officer, cannot be treated as a gift, unless upon 
an acceptance of the same by him upon a corrupt agree¬ 
ment or understanding; and thus that there can be no 
conviction upon that clause of section 9 which relates 
to gifts corruptly made, unless those facts which make 
an offense on the part of the recipient can also be shown. 
This is to construe the statute too narrowly, and to 
make the guilt of one party in giving depend, not alone 
upon his own act and intent, but upon those of another. 

It is sufficient to constitute the crime charged if its corrupt 
intent exists on the part of the defendant regardless of the 
intention of the other person to the transaction according to 
Robinsonv. United States, 32 F. 2d 505,509 (C. C. A. 8th 1929). 
Although that case was reversed because of improper and 
prejudicial arguments made to the jury, the Court said: 

Guilt is measured by his own intention, and is not 
dependent upon the intent of someone else. 

Even in a conspiracy case, each conspirator need not par¬ 
ticipate in or have knowledge of all the operations of the 
conspiracy, but it is sufficient if a conspiracy is formed and 
the persons convicted knowingly contributed their efforts in 
furtherance of it. Young v. United States, 168 F. 2d 242 (C. C. 
A. 10th 1948), certiorari denied 334 U. S. 859 (1948). 

Another case illustrative of the Government’s position that 
in instances where there is no mutual understanding of each 
other’s purpose, then each who contributed to the result will be 
responsible only for what he personally intended, is Minter v. 
The State, 70 Tex. Cr. 634, 159 S. W. 286 (1913), in which it 
was held that the offense of bribery under the statute does not 
require a mutual or reciprocal agreement to commit this offense, 
but the giver of a bribe is guilty of such offense if he acts cor- 
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ruptly to influence the officer, although the latter may receive 
the same without such intent, and the contention that it is a 
legal impossibility for one man to commit bribery without the 
acceptance of the bribe by another is untenable. 

The District Court properly overruled the appellant’s motion 
for a judgment of acquittal, because it was based upon the 
defendant predicating his guilt on the intentions of another 
person, especially when there is a conflict in the testimony of 
■witnesses. 

On a defendant’s motion for a directed verdict the nisi prius 
court is required to consider the evidence most favorable to 
the Government— Garber v. United States, 145 F. 2d 966, 969 
(C. C. A. 6th 1944); and it can only be granted when but one 
reasonable view can be taken of the evidence and the conclu¬ 
sions therefrom— Smith v. United States, 61 App. D. C. 344, 
62 F. 2d 1061 (1932). Upon an appeal from a conviction, it 
has been held that the appellate court likewise must view the 
evidence in the light most favorable to the prosecution— Borgia 
v. United States, 7S F. 2d 550 (C. C. A. 9th 1935), certiorari 
denied 296 U. S. 615 (1935); Battjes v. United States, 172 F.2d 
1,5 (C. A. 6th 1949). The higher court also will indulge all rea¬ 
sonable presumptions in support of the rulings of a trial court— 
Henderson v. United States, 143 F. 2d 681, 6S2 (C. C. A. 9th 
1944); Shannabarger v. United States, 99 F. 2d 957, 961 
(C. C. A. Sth 193S); United States v. Manton, 107 F. 2d S34, 
S39 (C. C. A. 2d 1939). 

The appellant in his brief quotes from the case of Curley v. 
United States, 81 App. D. C. 3S9, 160 F. 2d 229 (1947), cer¬ 
tiorari denied 331 U. S. S37 (1947). However upon reading 
a little further, one finds that Judge Prettyman, speaking for 
this Court, stated that, although the quoted statement was 
made, the rule to be applied is as follows (160 F. 2d, p. 233): 

If the judge were to direct acquittal whenever in his 
opinion the evidence failed to exclude every hypothesis 
but that of guilt, he would preempt the functions of the 
jury. Under such rule, the judge would have to be 
convinced of guilt beyond peradventure of doubt before 
the jury would be permitted to consider the case. That 
is not the place of the jury in criminal procedure. They 
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are judges of the facts and of guilt or innocence, not 
merely a desire for checking upon the conclusions of 
- the judge. 

***** 

(p. 237) The decision in the case rests squarely upon 
the side of law governing the action of the trial judge 
upon the motion for directed verdict of acquittal and 
the action of an appellate court upon a verdict of con¬ 
viction. * * * If the evidence reasonably permits 
a verdict of acquittal or a verdict of guilt the decision 
is for the jury to make. In such case, an appellate 
court cannot disturb the judgment of the jury. 

The District Court’s ruling was therefore correct in refusing 
to direct a verdict for the appellant and in overruling his re¬ 
quests for instructions Nos. 10 and 11. 

3. The District Court’s rulings are clearly correct in refusing 
to grant the appellant’s requests for instructions that would 
have required the jury to find that an agreement existed be¬ 
tween the appellant and another person and thus, in effect, 
to substitute the law of conspiracy for the law relating to 
substantive crimes and predicate guilt upon the intentions 
of another 

To predicate error on the refusal of the trial court to grant 
a requested instruction, the request must be correct in point of 
law and applicable to the facts of the case— Jackson v. United 
States ( 2 ), 48 App. D. C. 272,275 (1919); Capital Traction Co. 
v. Copland, 47 App. D. C. 152,161 (1917). 

The Court, in Kalmanson v. United States, 2S7 Fed. 71 (C. 
C. A. 2d 1923), held that a refusal by the trial judge to charge 
sound law requested by the accused does not always constitute 
reversible error, since even in a criminal case error requiring 
reversal must be substantial, and prejudice will not be pre¬ 
sumed, where it is impossible to see that the error could have 
wronged the party who complains of it. 

Even the appellant in his brief (p. 27) admits that the Dis¬ 
trict Court’s general charge covered the necessary general 
elements with clarity and was meticulously fair. The trial 
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court is free to use language of its own choice in charging the 
jury, and it is not error to refuse a requested charge where the 
general charge is reasonably complete, fairly accurate and 
sufficiently covers all of the material issues —United States v. 
Berg, 144 F. 2d 173 (C. C. A. 3d 1944). Yet he objects that the 
lower Court did not grant two of his requests for instructions 
when they embody his incorrect interpretation of the statute 
under which the defendant was indicted and convicted. 

The Court should not give instructions based only on a part 
of the evidence, or adopt a defendant’s contention as to the 
significance or weight of any particular portions of the testi¬ 
mony —Lewis v. United States, 295 Fed. 441 (C. C. A. 1st 1924). 
It has been shown in the prior sections of this brief that the 
appellant’s contentions are untenable, since they would predi¬ 
cate the matter of his guilt involving a substantive offense upon 
the intentions of another person; an argument that cannot 
stand upon reflection of its serious consequences in permitting 
a clearly guilty person to escape by merely alleging the lack 
of an exact understanding between himself and another per¬ 
son. This is certainly a result not intended by either the 
framers of the legislation involved, nor by the general principles 
of criminal jurisprudence. 

Although there is a conflict in the testimony as to whether 
Mrs. Craven gave the money for the purpose of contributing to 
the Republican Party or for the purpose of assisting the de¬ 
fendant in being reelected after she said, “Mr. Congressman, 
I realize you have a tough district. I want to help you out,” 
is immaterial in the light of the following decisions: 

In United States v. Palese, 133 F. 2d 600 (C. C. A. 3d 1943), 
the grand jury for the District of Delaware, which was inves¬ 
tigating alleged violations of the Federal Corrupt Practices Act 
called Palese as a witness. He was later indicted for perjury. 

Another witness, Mrs. Jackson, testified that Palese asked 
whether she was going to vote, gave her a ballot and drove her 
to the polls; that she voted the ballot given her; that Palese 
drove her home and on the way gave her SI.50. The witness, 
replying to the court’s question, “Did he give you S1.50 to 
vote?” answered “No, sir,” and to the further question “For 
what purpose did he give you the SI.50?” answered “I do not 
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know. He gave it to me. Mr. Palese was nice to my husband 
and I; he used to give us coal; he often gave us money and 
food.” 

Circuit Judge Maris, speaking for the Court, said (p. 603): 

Moreover, Mrs. Jackson’s statement that the de¬ 
fendant’s payment to her was not for voting, which 
statement is alleged to neutralize the corroborative value 
of her testimony, was in reality merely the conclusion 
drawn from the circumstances which she described to 
the jury. Her conclusion, however, was not binding 
upon the jury, who, if they believed her testimony as to- 
the circumstances, were at liberty to draw therefrom: 
their own conclusion as to the defendant’s purpose in; 
making the payment which she described. See Com¬ 
monwealth v. Beaman, 1914, 57 Pa. Super. 132. The 
sole question is whether the defendant paid persons 
money with the intention that they should vote. 
Whether they carried out their part of the bargain does 
not effect the falsity of defendant’s statement, if he in 
fact gave the money for doing so. 

The conviction of the defendant was affirmed, by the higher 
Court. 

People v. Fitzpatrick, 78 Cal. App. 37, 43, 247 Pac. 601 
(1926), was a case in which the appellant was charged with re¬ 
ceiving or agreeing to receive a bribe for the purpose of influenc¬ 
ing his official action as a member of the City Council of Los 
Angeles. During the course of the trial some evidence was in¬ 
troduced on behalf of the defendant that the defendant intended 
to take the money as a contribution towards his expenses in¬ 
curred during the election campaign and also that he believed he 
had the right to do so. In view of that evidence he requested the 
trial court to instruct the jury that if they found that the money 
received by the defendant was not taken by him for the purpose 
as charged, but was taken under ignorance or under a mistake 
of facts as to the purpose for which it was received or agreed 
to be received, then the verdict must be for the defendant. 
This instruction the lower court refused to grant. In affirming 
the Court’s action, the higher court said, inter alia: 
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Appellant was charged -with receiving or agreeing to 
receive a bribe for the purpose of influencing his official 
action as a member of the city council. * * * In 

other words, appellant took the money with the intent 
that it should influence his official action or he did not. 
There was ample evidence that he took it with that 
intent. There was some testimony that he took it as 
a contribution to his election expenses. As between 
these conflicting items of evidence the question was, 
simply, Which was the jury to believe? * * * They 

presented to the jury merely a conflict upon which was 
to be answered the question, Is appellant guilty or is he 
innocent? 

The weight of conflicting evidence is not for the Court of 
Appeals, which will determine only the question of the suf¬ 
ficiency of the Government’s testimony to go to the jury and 
to sustain a verdict of guilty— May v. United States, 84 U. S. 
App. D. C. 233,175 F. 2d 994,1007 (1949). 

In United States v. Reginelli, 133 F. 2d 595 (C. C. A. 3d 1943) 
the Court held that a jury is not bound to accept or reject a 
witness’s testimony in its entirety, but may accept a portion 
of the testimony and reject the remainder. See also United 
States v. Greenstein, 153 F. 2d 550 (C. C. A. 2d 1946 ); Ramos 
v. United States, 12 F. 2d 761 (C. C. A. 1st 1926); Kowalchuk 
v. United States, 176 F. 2d 873 (C. A. 6th 1949). 

The appellant appears to rely upon the case of United States 
v. Curtis, 12 Fed. S24 (C. C. S. D. N. Y. 1882) for his con¬ 
tention that concerted action between the parties is necessary 
in order to convict. Its nonapplicability to the case at bar 
becomes obvious when it is realized that the Court which de¬ 
cided that case was ruling on the constitutionality of an entire¬ 
ly different statute—the Act, Aug. 15, 1876, c. 287, 19 Stat. 
169—although somewhat similar in nature to the enactment 
involved in the case at bar. The statute in the Curtis case em¬ 
braced both the giving and receiving of money for political 
purposes, while the statute here considered (Sec. 208) deals 
solely with soliciting or receiving. In support of this interpre¬ 
tation one finds in the Curtis case, the following sentence 
p. 839): 
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The question, then, is whether it is competent for 
Congress to prohibit cooperation between officials in 
the raising of funds for political purposes. 

The Court held that Act to be constitutional. Curtis then 
petitioned for a writ of habeas corpus, and the Supreme Court, 
in Ex Parte Curtis 106 U. S. 371 (1882) upheld that statute. 

In like manner, the appellant cites United States v. Scott, 
74 Fed. 213 (C. C. D. Ky. 1895). However, this sentence is 
found in the opinion (p. 217): 

Nor was it necessary to set out the specific averment 
that the defendant knew that the persons from whom 
the contributions were received were officers of the 
United States. 

The case of United States v. Wurzbach, 280 U. S. 396 (1930) 
does not in any way lend support to the appellant’s argument. 
It merely held that the term “political purpose” is not so 
vague as to render the statute invalid; Mr. Justice Holmes said 
(p. 398): 

This language is perfectly intelligible and clearly em¬ 
braces the acts charged. 

The District Court’s rulings in refusing to grant the appel¬ 
lant’s request for instructions that would have required the 
jury, before rendering a verdict of guilty, to find an agreement 
existing between the defendant and another person, thereby 
substituting the law of conspiracy for that relating to substan¬ 
tive crimes and predicating guilt upon the intentions or actions 
of another, are clearly correct. 

■ 4. All facts and circumstances tending to establish any of the 
constituent elements of the crime of which the defendant is 
accused are admissible, and other acts connected with the 
crime charged so as to establish a scheme or plan may be 
shown 

In order to enlighten the Court and jury about the facts 
of the case, it was essential that the Government show the deal 
or arrangements between the defendant and his two employees, 
Mrs. Soliday and Mrs. Craven. In effect the defendant gave 
them employment, provided that they returned to him for 
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political purposes portions of their salaries. The jury had to 
be informed how it was initiated and then in what manner it 
was carried on. Such a scheme thereby became a course of 
conduct or plan on the part of the defendant. 

The Court, in Bracey v. United States , 79 U. S. App. D. C. 
23, 142 F. 2d 85 (1944), certiorari denied 322 U. S. 762 (1944) 
stated: 

The general rule is that, upon the trial of an accused 
person, evidence of another offense, wholly independent 
'of the one charged, is inadmissible. However, there 
are many well established exceptions to this rule, raised 
by the special circumstances of particular cases; to the 
end that all relevant facts and circumstances tending 
to establish any of the constituent elements of the 
crime of which the defendant is accused may be made 
to appear. Thus, evidence of other criminal acts has 
been held admissible by this court when they are so 
blended or connected with the one on trial as that proof 
of one incidentally involves the other; or explains the 
circumstances thereof; or tends logically to prove any 
element of the crime charged. Such evidence is admis¬ 
sible if it is so related to or connected with the crime 
charged as to establish a common scheme or purpose so 
associated that proof of one tends to prove the other, 
or if both are connected with a single purpose and in 
pursuance of a single object; as well as to establish 
identity, guilty knowledge, intent and motive. 

Thus all evidence that a plan, design, or scheme has been 
put into execution is relevant, even though the evidence shows 
the commission of other crimes. Subsequent as well as prior 
collateral offenses can be shown and the time of the other 
offenses is immaterial provided, as they do in this case, indicate 
that they are a part of the system—Wharton’s Criminal Evi¬ 
dence (11th ed. 1935) Vol. 1, p. 2S3, sec. 243 and p. 527 sec. 
352. The statute of limitations cannot be invoked to block 
the introduction of such testimony. 

For as Mr. Justice Holmes, in Heike v. United States, 227 
U. S. 131, 145 (1913), said: 
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Another objection to evidence concerned the admis¬ 
sion of testimony that the same course of conduct was 
going on long before the date in the indictment when 
it is alleged that the defendants conspired. The indict¬ 
ment, of course, charged a conspiracy not barred by the 
statute of limitations but it was permissible to prove 
that the course of fraud was entered on long before 
and kept up. * * * the acts and directions of earlier 
date tended to show the same conspiracy was on foot. 

In Viereck v. United States, 78 U. S. App. D. C. 279, 139 F. 
2d 847 (1944), certiorari denied 321 U. S. 794 (1944), the de¬ 
fendant was charged with violating the Foreign Agents Regis¬ 
tration Act. Evidence was held admissible that about nine 
years before, the defendant acted as a paid consultant to the 
German Consul in New York for the purpose of influencing 
American public opinion; it was ruled relevant as tending to 
show that the defendant was acting for the same foreign prin¬ 
cipal at the times charged in the indictment. 

That no limit is placed on the Court’s power to admit evi¬ 
dence of a series of prior similar transactions committed by the 
accused to show motive or intent, was the ruling in Kettenbach 
v. United States, 202 Fed. 377 (C. C. A. 9th 1913). And it was 
held that the period of time within which such matters may be 
competent is a matter largely within the discretion of the trial 
court. That case was a prosecution of national bank officers 
for falsifying reports to the Comptroller. Evidence was ad¬ 
mitted of the making of a series of false reports as to the bank’s 
condition, beginning seven years prior to the dates of the 
reports mentioned in the indictment, to show a uniform system 
of falsification similar to the ones charged in the indictment. 

In the case at bar, it should be noted, the evidence which 
the District Court properly admitted, showed the plan, design, 
and scheme that the defendant employed, not with third per¬ 
sons, but only in its relation with Mrs. Soliday and Mrs. Craven, 
the two clerks in the defendant’s Government office. In addi¬ 
tion, it was evidence of a prior understanding which continued 
on until the dates stated in the indictment against the appel¬ 
lant. Its relevancy thus becomes obvious, because without 
such testimony the Government could not prove the inception 





26 


and subsequent development of the appellant’s scheme in vio¬ 
lation of the law. 

The case of Kowcdchuk v. United States, 176 F. 2d 873 (C. 
A. 6th 1949) is authority for the proposition that evidence of 
other transactions, even though criminal in nature, is ad¬ 
missible to show intent and knowledge, if the transactions are 
so connected with the offense charged that they serve to show 
a general pattern. To the same effect is the ruling in Hender¬ 
son v. United States, 143 F. 2d 6S1 (C. C. A. 9th 1944). 

That testimony showing transactions other than the one on 
which the criminal prosecution is based, is admissible to estab¬ 
lish the constituent elements of the crime charged, is the hold¬ 
ing in Fall v. United States, 60 App. D. C. 124, 130, 49 F. 2d 
506, 509 (1931) , certiorari denied 2S3 U. S. S67, 1931, in which 
this Court said: 

The rule is well stated in Moore v. United States, 
150 U. S. 57, 60 and quoted by Chief Justice Martin in 
Eagles v. United States, 58 App. D. C. 122, 25 F. 2d 546, 
548, as follows: <r WTiere the question relates to the tend¬ 
ency of certain testimony to throw light upon a par¬ 
ticular fact, or to explain the conduct of a particular 
person, there is a certain discretion on the part of the 
trial judge, which a court of errors will not interfere 
with, unless it manifestly appear that the testimony has 
no legitimate bearing upon the question at issue, and is 
calculated to prejudice the accused in the minds of the 
jurors.” Such evidence may be used not only in arriv¬ 
ing at the motive and intent of a defendant, but for es¬ 
tablishing the constituent elements of the crime of 
which the defendant is accused; Price v. United States, 
55 App. D. C. 164, 289 Fed. 562. 

The appellant relies upon Kempe v. United States, 151 F. 
2d 6S0 (C. C. A. 8th 1945) for his contention that generally, 
proof of other offenses at other times, is inadmissible. That 
case is not controlling. It was a prosecution for violating war 
regulations and the issues were whether gasoline was delivered 
without receiving ration coupons and was sold for prices in 
excess of the maximum permitted. Evidence was introduced 
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of other illegal sales to other persons. To show its inapplica¬ 
bility to the case at bar, the following is quoted from the opin¬ 
ion: 

Such sales were entirely separate transactions and 
had no connection whatsoever with the sales charged in 
the information (page 689). 

The inapplicability of the case of Martin v. United States, 
75 U. S. App. D. C. 399, 127 F. 2d 865 (1942), cited by the 
appellant, readily becomes apparent upon consideration of the 
facts in that case. It involved a prosecution for simple assault 
by a policeman and evidence was admitted of other assaults 
upon different persons. 

The adjudicated cases amply sustain the correctness of the 
District Court’s ruling in admitting testimony showing the 
inception and the course of conduct of the defendant in the 
scheme he used in violation of law to obtain, for political pur¬ 
poses in assisting him to be reelected, a part of the salaries of 
the two Government employees who worked in his office as 
clerks. 

5. The ruling of the District Court that the Grand Jury was 
legally constituted and, therefore, had the right to indict the 
appellant was correct 

A. The defendant failed to allege nor did he prove that he had been 
prejudiced in any manner 

The defendant objected to the array of Grand Jurors by a 
motion to dismiss (Joint App. 9) asserting that the Grand 
Jury “was not drawn, selected and impanelled in accordance 
with law” because (a) their names were drawn and selected 
by two jury commissioners rather than three; (b) those two 
jury commissioners were not legally appointed and qualified 
in that each had not taken the oath of office, their term of 
office for which each was appointed was not in accordance with 
law, and the Jury Commission was not lawfully constituted. 
He did not allege nor did he prove that he had been prejudiced 
thereby. 

The defendant refers to Jury Commissioners Edward G. 
Bliss and Eunice B. Thomas. Commissioner Bliss was first 
appointed on April 18, 1945, for a three-year term beginning 
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April 25, 1945, and was administered the oath of office on the 
latter date (Joint App. 13). On April 29, 1948, he was reap¬ 
pointed for a three-year term beginning on that date. Com¬ 
missioner Thomas was first appointed for a three-year term to 
fill the vacancy occurring upon the expiration of the term of 
Mrs. Ella Henderson West on June 23,1945, and was adminis¬ 
tered the oath of office on June 25, 1945. On June 3, 1948, 
she was reappointed for a three-year term beginning June 24, 
1948. 

An affidavit of Edward G. Bliss, one of the Jury Commis¬ 
sioners, was filed by the Government to the effect that both 
he and Jury Commissioner Eunice B. Thomas drew the names 
of the persons who constituted the Grand Jury which was 
sworn on November 8,1950, and that Jury Commissioner Vin¬ 
cent Saccardi was unable to be present, because of his serious 
illness, at the times when the names were so drawn by them; 
and that shortly thereafter Commissioner Saccardi died (Joint 
App. 12). A table containing the names of the Jury Commis¬ 
sioners over a period of years with the dates of their respective 
terms was filed in the case (Joint App. 14-17). 

It appears that although all three members of the Jury Com¬ 
mission took the prescribed oath of office upon their original 
appointment, they did not again do so on the occasion of their 
reappointments. It being mainly because of this that the 
defendant filed his motion to dismiss. 

In denying this motion (Joint App. 10-11), Judge Morris 
in a written opinion dated February 20, 1951, held: 

The two jury commissioners, upon their original ap¬ 
pointment, did take oaths of office. They were legally 
qualified to act until their successors were appointed 
and qualified; no other persons have been appointed to 
succeed them. They were, therefore, legally appointed 
and qualified at the time they acted in drawing and 
selecting the grand jury here in question. I do not con¬ 
sider that the matters alleged in any way affect the 
validity of the grand jury or the indictment here in¬ 
volved. 

Previously, Oscar Collazo, in United States v. Collazo, simi¬ 
larly moved the District Court for the District of Columbia, to 
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dismiss the indictment against him on that same ground among 
others, and Judge Goldsborough denied his motion. 

It is settled that any irregularity or illegality in drawing 
jurors cannot avail a defendant whose rights have not been 
prejudiced thereby, and the burden is on him to show prejudice. 
Hyde v. United States, 225 U. S. 347, 374 (1912); Agnew v. 
United States, 165 U. S. 36, 4 4 45 (1897); Medley v. United 
States, SI U. S. App. D. C. 85, 155 F. 2d 857, 859 (1946), cer¬ 
tiorari denied, 328 U. S. 873 (1945); United States v. Parker, 
103 F. 2d 857, 859 (C. C. A. 3d 1939) certiorari denied, 307 
U. S. 642 (1939); Brookman v. United States, 8 F. 2d 803, 
S06-S07 (C. C. A. 8th 1925); Chafin v. United States, 5 F. 2d 
592, 595 (C. C. A. 4th 1925), the appellant did not allege or 
show that the alleged illegality in drawing the jurors preju¬ 
diced his rights in any way. And it is difficult to perceive how 
the actions of Bliss and Thomas, acting as jury commissioners 
in providing and drawing jurors “for service in all the courts of 
the District of Columbia having cognizance of jury trials/’ 
could possibly prejudice persons who are indicted by or whose 
cases are tried before such jurors. 

The appellant seeks to distinguish Medley v. United States, 
81 U. S. App. D. C. 85, 155 F. 2d 857 (1946), certiorari denied, 
328 U. S. 873 (1946), and Romney v. United States, 83 U. S. 
App. D. C. 150, 167 F. 2d 521 (1948), certiorari denied, 334 
U. S. S47 (1948) on the ground that a showing of actual prej¬ 
udice need only be made where “irregularities in the perform¬ 
ance of their duties by duly selected commissioners” are con¬ 
cerned but not where there are “irregularities in the selection 
of the jury commissioners.” 

In the Medley case, this Court relied on the leading case of 
Agnew v. United States, 165 U. S. 36 (1897). In the Agriew 
case it was held to be a “general rule” with relation to drawing 
of grand jurors “that for such irregularities as do not prejudice 
the defendant, he has no complaint, and can take no excep¬ 
tion.” Id. at 44. In the few cases cited by the Court at least 
one, United States v. Reed, 27 Fed. Cas. 727, No. 16,134 (C. C. 
N. D. N. Y. 1852), involved the summoning of a grand jury by 
the clerk where only the judge was authorized by statute to 
do so. 
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Further, in United States v. Tuska, 28 Fed. Cas. 234, No. 16, 
550 (C. C. S. D. N. Y. 1876), where the names of grand jurors 
were drawn by unauthorized persons, the Court was of the 
“opinion that, where there is no averment of injury or prej¬ 
udice to the defendant, irregularities, such as here complained 
of become matters of mere form’’ within the scope of the then 
applicable harmless error statute. Cf. Fed. R. Crim. Pr., 52 (a) 
“any * * * irregularity * * * which does not affect 

substantial rights shall be disregarded.” 

The appellant cites Dunn v. United States, 23S Fed. SOS (C. 
C. A. 5th 1917), where, inter alia, the jury commissioner was 
not a member, as the statute required, of the political party 
in opposition to that of the clerk. However, in Brookman v. 
United States, 8 F. 2d 803 (C. C. A. 8th 1925), the Dunn case 
was criticized and not followed. Id. at S04. The Court, con¬ 
trary to appellant’s position, held that portion of the statute 
relating to the Court’s power of appointment to be directory. 

The Court after extensively reviewing the authorities held: 

“* * * then under all the federal cases dealing 

with the subject, beginning with Agnew v. United 
States * * * the challenge was properly overruled. 

The cases in which the manner of drawing jurors * * * 
has been assailed are numerous, and an examination of 
them will disclose without exception that they lay down 
the rule that any irregularity in drawing jurors, grand 
or petit, cannot avail a defendant whose rights have not 
been prejudiced thereby.” Id. at 806. 

B. The Jury Commissioners were legally qualified to select the Grand Jury 
in this case because they were duly sworn when first appointed, functioned 
continuously ever since, and were the only ones named to that office 

The Jury Commissioners were still legally serving under the 
original appointments when they selected the Grand Jury that 
found the indictment against the defendant in this case. There 
is no contention that they were not legally installed in office 
after their first appointments. The fact that they were not 
sworn in for a second time upon reappointment, w*ould in no 
event invalidate their actions as the statute very clearly pro¬ 
vides that they shall “serve for a term of three years and until 
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their successors are appointed and qualified” —11 D. C. Code, 
sec. 1401 (Supp. 1949). [Emphasis supplied.] 

No other persons have been appointed to succeed Bliss and 
Thomas. The very purpose of the quoted clause is to prevent 
a vacancy where there is a failure to appoint or a failure of 
those appointed to qualify. Thus, if it should be thought that 
Bliss and Thomas did not qualify for their new terms because 
they did not again take the oath, they are continuing to serve 
under their original appointments and oaths of office. 

The case of Badger v. United States ex rel. Bolles, 93 U. S. 
599 (1S77), although cited by the appellant directly sustains 
the Government’s contention. In the Badger case a quorum 
of the board of auditors of a township resigned in order to defeat 
collection of a judgment against the municipality. Statutory 
provisions relating to the resignations w'ere followed but no 
successors were elected or appointed. The Constitution of 
Illinois, the State in which that municipality was located, pro¬ 
vided that elected officers “ ‘shall hold their offices until their 
successors shall be qualified * * *’ ” Id. at 602. The Court 
held that though “In form the office is thereby ended * * * 

to make it effectual it must be followed by the qualification of 
a successor * * * a resignation does not relieve * * * 

from the responsibilities of * * * office until a successor 

is appointed.” Id. at 603, 604. 

The general rule by statute—Act of Aug. 14, 1937, c. 624, 50 
Stat. 640, as amended Nov. 22,1943, c. 303,57 Stat. 591, is that 
officers, like Jury Commissioners, need not again take oaths 
when reappointed to new terms. As codified in 5 U. S. C. 
(1950 ed.) 17b, it reads: 

Civilian employees of the executive departments and 
independent establishments of the United States and 
employees of the District of Columbia who, upon orig¬ 
inal appointment, have subscribed to the oath of office 
required by section 16 of this title, shall not be required 
to renew the said oath because of any change in status 
so long as their services are continuous in the depart¬ 
ment or independent establishment in which employed 
or in the government of the District of Columbia, unless 
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in the opinion of the head of the department or inde¬ 
pendent establishment or the Commissioners of the 
District of Columbia the public interest require. 

An examination of the oath of office that the Jury Commis¬ 
sioner took (Joint App. 12-13) with that stated in Section 16 
and referred to in Section 17b, shows that they are substantially 
similar. Also, it cannot be denied that the Jury Commissioners 
are connected with the Government of the District of Columbia, 
and receive the salary stated in 11 D. C. Code (1940 ed.) sec. 
1401, and that Jury Commissioners Bliss’ and Thomas’ services 
were continuous. It follows, therefore, that the statute 5 U. S. 
C. (1950 ed.) 17b is applicable to the case at bar in that the 
Jury Commissioners need not again take oaths upon being 
reappointed. 

But even if there was. assuming arguendo, an infirmity in 
the reappointment of Commissioners Bliss and Thomas, this 
would not invalidate the actions of the jury commission, for 
they were still legally serving under their original appoint¬ 
ments, at which time they took the required oath. There is no 
contention that they were not legally installed in office after 
their first appointments. The statute provides that the ap¬ 
pointed commissioners “shall serve for a term of three years 
and until their successors are appointed and qualified.” 

At the very least, Bliss and Thomas were each acting by vir¬ 
tue of an appointment regular in all respects except for the 
omission to again take the oath upon their reappointment. 
Where one acting under color of authority, even though his 
appointment was illegal, fills a lawfully established office and 
discharges its duties, his actions are those of a de facto officer. 
Some effort must have been made to conform with the formal 
conditions upon which the officer’s authority depends in order 
to give him color of authority, but not all errors in fulfilling 
these conditions are so fundamental as to make his actions a 
nullity, else the trouble and expense of extended litigation 
would go for nothing. Neither the official acts of a de facto 
officer nor his title to the office can be attacked in a collateral 
proceeding and his official acts in such proceedings, until he 
is ousted in a direct proceeding to try title to his office, are 
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valid and binding. See Ex parte Henry Ward, 173 U. S. 452 
(1899); McDowell v. United States, 159 U. S. 596, 601-602 
(1895); Ball v. United States, 140 U. S. 118, 128-129 (1891); 
Jordan v. United States, 60 F. 2d 4, 6 (C. C. A. 4th 1932); cer¬ 
tiorari denied, 287 U. S. 633 (1932). Cf. Blair v. United States, 
250 U. S. 273 (1919). 

In the McDowell case, supra, one of the Circuit Judges of 
the Fourth Circuit designated the judge of one of the District 
Courts of North Carolina to hold a term in South Carolina, 
and his power to act was challenged by an accused on his trial 
and before sentence. The Court of Appeals, on appeal, certi¬ 
fied questions to the Supreme Court. The Court held that 
whether existing statutes authorized the designation of the 
North Carolina District Judge to act as District Judge in South 
Carolina was immaterial, since he was a judge de facto and 
his official actions as such were binding on the public and not 
open to question. The Court said (159 U. S. at 601-602): 

* * * Whatever doubt there may be as to the 
power of designation attaching to this particular emer¬ 
gency, the fact is that Judge Seymour was acting by 
virtue of an appointment, regular on its face, and the 
rule is well settled that where there is an office to be 
filled and one acting under color of authority fills the 
office and discharges its duties, his actions are those of 
an officer de facto and binding upon the public. * * # 

and 

* * * these were orders made by a de facto judge 
of that court, and are, as we have stated, not open to 
challenge. * # * 

In the Ward case, supra, it was contended in habeas corpus 
proceedings that Ward’s sentence was void on the ground that 
the District Judge who held the trial had not been legally 
appointed. The position held by the judge had been created 
by an act of the last previous Congress and he was serving 
under a recess appointment. It was maintained that under 
the terms of the statute the judge’s appointment would not be 
complete until the President’s nomination had been confirmed 
by the Senate. In holding that the conviction was lawful and 
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that the validity of the judge’s title could not be determined 
on a writ of habeas corpus, the Court said (173 U. S. at 454): 

We need not, however, consider the elaborate argu¬ 
ment of counsel in this behalf, since we regard the well- 
settled rule applicable here that where a court has juris¬ 
diction of an offense, and of the accused, and the pro¬ 
ceedings are otherwise regular, a conviction is lawful 
although the judge holding the court may be only an 
officer de facto; and that the validity of the title of 
such judge to the office, or his right to exercise the 
judicial functions, cannot be determined on a wtH of 
habeas corpus. 

The Court reaffirmed the McDowell decision and then stated 
(Id., p. 456): 

The result of the authorities is that the title of a 
person acting with color of authority, even if he be 
not a good officer in point of law, cannot be collaterally 
attacked; and as Judge Meek acted, at least, under 
such color, we cannot enter on any discussion of propo¬ 
sitions involving his title to the office he held. 

These cases establish that the title of a de facto judge can¬ 
not be collaterally attacked in connection with a criminal trial, 
or otherwise, and that his official actions while serving as a 
de facto judge are valid and binding. There appears to be no 
reason why the same rule should not apply to jury commis¬ 
sioners and that their title is likewise immune from collateral 
attack in a criminal trial and their official actions while serving 
as de facto commissioners in providing and drawing jurors are 
valid and binding. Even so it is the Government’s contention 
that the Jury Commissioners are in fact de jure. 

The appellant contends that the appointments of the Jury 
Commissioners were not “rotated” as required. The table of 
Jury Commissioners (Joint App. 14^-17) shows that in 1921, in 
accordance with the statutory exception, the “members first 
appointed” served “for one, two, and three years, respectively.” 
11 D. C. Code, sec. 1401 (Supp. 1949). In 1931, two appoint¬ 
ments were made due to prior commissioners having held over. 
Since that time, as in 1945, when the two Jury Commissioners 
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concerned herein were first appointed, in some years appoint¬ 
ments were not staggered. 

The Court substantially complied with the statute in 1948 
when both commissioners were reappointed for three-year 
terms. Whether it could have staggered the appointments is 
questionable inasmuch as the statute provides three-year terms 
for all commissioners “except * * * the members first ap¬ 

pointed/’ The appointments were in accordance wdth the 
spirit of the statute and it is particularly significant that in 
1946 the statute was amended so that restrictions on reappoint¬ 
ment of jury commissioners was abolished (60 Stat. 931) in 
order to secure a continuity of experienced persons. 

The appellant also endeavors to show that Jury Commis¬ 
sioner Saccardi’s nonparticipation in drawing the panel was not 
adequately excused. 

The statute provides the “jury commission for the District 
of Columbia * * * shall be composed of three commis¬ 
sioners. * * * In the event of the illness or other inability 

or absence from the District of Columbia of any of said com¬ 
missioners, the two other commissioners may perform the du¬ 
ties of said jury commission.” 11 D.C. Code, sec. 1401 (Supp. 
1949). 

The Government filed an affidavit of Jury Commissioner 
Bliss which stated that on October 4 and 10, 1950, he and Jury 
Commissioner Thomas both drew the names of persons, twenty- 
three of whom later were members of the Grand Jury sworn on 
November 8, 1950; that on the dates first mentioned, “Jury 
Commissioner Vincent Saccardi was unable to be present be¬ 
cause of his serious illness” and that he “died on October 24, 
1950” (Joint App. 12). The defendant states that the affidavit 
“could well have been hearsay” and that Commissioner Bliss 
drew his own conclusion. 

It is not necessary that a witness should be an expert to 
express an opinion as to the apparent physical condition of a 
person whom he has observed— Shearer v. Aurora, Elgin & 
Chicago R. Co., 200 Ill. App. 225, 230 (1916); Moberg v. Scott, 
42 S. D. 372, 175 N. W. 559 (1920). The affidavit is ample. 

Appellant’s motion was in the nature “of a plea in abate¬ 
ment, or motion to quash.” Advisory Committee Note to Sub- 
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division ( b) (2), Fed. R. Crim. P. 6. The burden of proof in 
pleas in abatement is on the defendant— Cravens v. United 
States, 62 F. 2d 261 (C. C. A. 8th 1932), certiorari denied 289 
U. S. 733 (1933); People v. Corbishly, 327 Ill. 312, 158 N. E. 
732 (1927). 

Also the Court itself takes judicial notice of its clerks and 
other officials. In Ledbetter v. United States, 108 Fed. 52 
(C. C. A. 5th 1901) the Circuit Court of Appeals took judicial 
notice as to who were the presiding judge and clerk of the 
District Court. It has been held that an appellate court will 
take judicial notice of the fact and date of death of a trial 
judge— Broitman v. Silver, 278 Mass. 510, 512, 180 N. E. 311 
(1932). As to other instances of judicial notice, see Booth v. 
Fletcher, 69 App. D. C. 351, 101 F. 2d 676 (193S), certiorari 
denied 307 U. S. 628 (1939). 

It follows, therefore, that the District Court’s ruling that 
the Jury Commissioners were legally qualified to select the 
Grand Jury in this case was correct, and that such Grand Jury 
had the right to indict the defendant-appellant. 

CONCLUSION 

The rulings of the District Court are clearly correct. The 
statute under which the appellant was found guilty is directed 
solely to such acts as he committed, although it involved a 
transaction between himself and another person. And the ap¬ 
pellant’s guilt by reason of his conduct in violating the statute 
is not dependent upon the actions or intentions of another nor 
upon any mutual understanding. Therefore, the lower Court 
was right in refusing to direct a verdict in appellant's favor 
and in declining to instruct the jury that they would have to 
find that an express agreement existed between the appellant 
and another person and, thus in effect, substitute the law of 
conspiracy for the law relating to substantive crimes and pred¬ 
icate the appellant's guilt of such a substantive offense upon 
the intentions of another, which would indeed be a most novel 
and highly dangerous precedent. 

Since all facts and circumstances tending to establish any of 
the constituent elements of the crime of which the appellant 
is accused are admissible, as well as are other acts so connected 
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with the crime charged as to establish a scheme or plan, the 
District Court was justified in admitting evidence as to the 
manner in which the defendant’s scheme or plan was initiated 
and how it was executed by him. 

Finally, since the Jury Commissioners that selected the 
Grand Jury in this case were legally qualified, because they 
had been duly sworn when they were first appointed, have 
functioned continuously as such ever since, and were the only 
ones named to that office, they had the right to indict the ap¬ 
pellant, who failed to prove that he had been prejudiced in 
any manner. 

For the foregoing reasons as argued in this brief, the rulings 
of the District Court are correct, and its judgment and con¬ 
viction of the appellant should, therefore, be affirmed. 
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